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No. 11,683 
Questions Presented 

1. Whether the Attorney General, the appellee herein, 
lacks statutory power under 8 U. S. C. 1252 (c) to arrest 
and detain appellant for deportation pending judicial re¬ 
view of the warrant and order of deportation and of the 
fairness and adequacy of the deportation proceeding. 

2. Whether, upon appellee’s concession that the appel¬ 
lant is not a security risk while at large on bail pending 
judicial review of the deportation proceeding, it is denial 
of due process of law to arrest and detain appellant for 
deportation pending judicial review. 

3. Whether appellant’s administrative bail may be can¬ 
celled and appellant arrested and detained for deportation 
on a warrant of deportation which does not state a place of 
deportation and in the absence of a determination by ap¬ 
pellee of the existence of an available place of deportation. 

4. Whether appellant, on the facts disclosed in his com¬ 
plaint and affidavit in support of the motion for prelimi¬ 
nary injunction and in the absence of an answer or any 
opposing affidavit by appellee, had made out a case for 
a preliminary injunction. 

5. Whether the District Court complied with the mandate 
of this Court to determine the question of appellant’s de¬ 
tention pursuant to applicable principles of habeas corpus. 

6. Whether the District Court properly applied the cor¬ 
rect principles of law in denying the preliminary injunction 
herein. 


(i) 
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BRIEF FOR APPELLANT 


Jurisdictional Statement 

This is an appeal from an order of the District Court 
dated January 23, 1952 (App. 53) denying appellant’s 
motion for a preliminary injunction and from the refusal 
of the District Court to determine the questions involved 
herein pursuant to the mandate and order of this Court 
(App. 4S) field on January 5, 1953 (No. 11,665). 

The appellant, an alien, seeks a declaratory judgment 
that a deportation order entered against him by the At¬ 
torney General is null and void. Injunctive relief is sought 
to prevent his incarceration (App. 44). Appellant appeals 
from a denial of a preliminary injunction. The jurisdic¬ 
tion of the District Court was invoked under 28 U. S. C. 
2201 and 5 U. S. C. 1009. This Court has jurisdiction of 
this appeal under 28 U. S. C. 1292(1). 
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Preliminary Statement 

On December 30,1952, the complaint herein was filed seek¬ 
ing a judicial determination of the invalidity of the appel¬ 
lee’s final order of deportation dated December 29, 1952. 
At the same time a motion for injunctive relief was filed 
and a temporary restraining order was sought, supported 
by affidavit, to enjoin appellee from threatened detention 
of appellant pendente lite. On appeal from denial of the 
temporary restraining order, the Court of Appeals, after 
lengthy argument on four separate days, granted a stay 
pending further order of this court and remanded the 
case for consideration of the legalitv of the threatened 
detention according to the principles applicable in habeas 
corpus and for consideration of the other legal questions 
in the case (No. 11,665, this Court, App. 48). The appel¬ 
lee has not filed an answer or answering affidavit to the 
affidavit in support of the motion for a preliminary in¬ 
junction. For purposes of this appeal the facts stated in 
the affidavit and complaint are not denied. In the Court 
below, opposition to the motion filed by appellant was a 
memorandum of law asserting that Section 242(c) of the 
Immigration and Nationality Act of 1952 (8 U. S. C. 1242) 
in some way barred judicial consideration of the legality 
of the threatened detention during the pendency of this 
action even though by its terms Section 242(c) applies only 
after final determination of this action. It was also asserted 
by appellee that appellant was convicted of a deportable 
offense, that the crime herein involved moral turpitude, and 
that no other issues need be considered. On Januarv 23, 
1952 Judge Letts denied appellant’s motion for a prelimi¬ 
nary injunction in an opinion which is unreported and is 
set forth at page 49 of the Appendix herein. This appeal 
followed and on January 26, 1953, a majority of this Court 
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entered an order restraining revocation of appellant’s bail 
pending further order of the Court (App. 56). 

Statement of the Case 

The complaint, which is not controverted by any answer, 
other pleading, or affidavit by appellee, alleges (App. 41) 
that appellant is a stateless native of Russia who entered 
the United States for permanent residence on April 3, 
1938; on April 23, 1947 he was convicted of violation of 
Section 11 of the Selective Training and Service Act of 
1940 (50 U. S. C. App. 311) United States v. Rubinstein , 
166 F. (2d) 249 (C. A. 2); on November 5, 1948, while 
serving a sentence of imprisonment pf two and a half 
years on the said conviction at the Federal Penitentiary at 
Lewisburg, Pa., appellant was given a deportation hearing 
on a warrant of arrest charging that the crime for which 
he was convicted was committed within five vears of his 
entry, involved moral turpitude, and therefore was a de¬ 
portable offense; and thereafter the hearing officer who 
presided at the hearing w’rote a decision recommending 
that the warrant of arrest be cancelled and the proceeding 
be terminated upon the ground that the crime did not 
involve moral turpitude. (Par. 1-9) 

The complaint further alleges that the District Director 
of Immigration and Naturalization at Philadelphia, Pa. 
reviewed this aforesaid recommendation, although not au¬ 
thorized to do so, and filed a memorandum recommending 
deportation; that thereafter, without appellant’s request 
and contrary to his desires, the Commissioner of Immigra¬ 
tion and Naturalization directed a hearing de novo which 
was held on October 1, 1951; that the rehearing was con¬ 
ducted by a presiding officer subject to control and super¬ 
vision of officials of the Immigration and Naturalization 
Service engaged in prosecuting and investigatory func- 
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lions and was improperly influenced by the views of the 
District Director at Philadelphia, Pa. and his superiors; 
that although the aforesaid second hearing was required 
to be conducted under oath, and the aforesaid presiding 
officer administered a purported oath, he was not authorized 
to do so by any Federal or State law; and that the afore¬ 
said second hearing was not authorized by law and was 
prejudicial to the appellant and null and void (Par. 10-17). 

The complaint further alleges that upon the said re¬ 
hearing, or second hearing, the presiding officer recom¬ 
mended appellant’s deportation upon the ground that the 
aforesaid crime involved moral turpitude, and upon appeal 
the Board of Immigration Appeals, acting for appellee, 
ordered appellant’s deportation; that in concluding to de¬ 
port appellant the appellee, acting through his agents, con¬ 
sidered matters outside the record of hearing available to 
appellant and his counsel; that appellee maintains a sepa¬ 
rate confidential file concerning appellant not available to 
appellant and his counsel; that appellee received communi¬ 
cations urging appellant’s deportation and had his atten¬ 
tion directed to newspaper columns urging appellant’s de¬ 
portation; that the deportation order was entered and ap¬ 
pellant’s case considered by appellee in the light of and 
based in part upon the aforesaid communications, unfavor¬ 
able newspaper publicity, and confidential information; and 
that by reason of the foregoing appellant was denied due 
process of law and the deportation hearing and order were 
null and void (Par. 18-26). 

The complaint further alleges that the order of deporta¬ 
tion does not specify the place to which appellant is to 
be deported and thus is vague and void; that appellee has 
not accorded appellant a hearing as to the place to which 
he is to be deported and does not intend to grant him a 
hearing although requested to do so; and that the appellant 


has not been convicted of a crime involving moral turpitude. 
The complaint prays for judgment that the deportation 
hearing was unfair and the deportation order void, and 
that appellee be restrained from deporting appellant (Par. 
27-35). 

The affidavit in support of the motion for a preliminary 
injunction (App. 45) alleges that the appellant has been 
granted administrative bail during the entire administra¬ 
tive proceeding, that in all similar cases administrative 
bail has been continued during judicial review and that 
if appellee is not restrained he will take appellant into 
custody and detain him (Par. 6-10). 

The complaint alleges (Par. 30) that the order of depor¬ 
tation fails to designate the place to which appellant is to 
be deported. Moreover, the appellee’s representatives con¬ 
ceded in open court that the warrant of deportation upon 
■which it has sought to arrest and detain, appellant for de¬ 
portation does not state a place to which appellant is to 
be deported and that appellant’s detention is not required 
on the ground that he is any risk to public security. 

The Opinion Below 

Judge Letts denied the preliminary injunction herein 
upon the following three grounds: (1) That the complaint 
was not verified, that the supporting affidavit was not made 
upon personal knowledge and that such affidavit was merely 
“a restatement of matters set forth in the complaint”. (2) 
That the only issue of substance was whether appellant’s 
crime (for which deportation is here sought) involved 
moral turpitude and that since all crimes do which are 
contrary to justice and modesty (as well as crimes merely 
malum prohibitum), appellant committed a deportable 
offense when he was convicted of violation of 50 App. U.S.C. 
311. (3) That preliminary injunctions should only be 

granted where there is reasonable certainty that com¬ 
plainant must succeed at final hearing. 
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Statutes Involved 

The principal statute involved is Section 242(c) of the 
Immigration and Nationality Act of 1952 (66 Stat. 210; 
8 U. S. C. A. 1252-c) which reads in part as follows: 

When a final order of deportation under administra¬ 
tive processes is made against any alien, the Attorney 
General shall have a period of six months from the date 
of such order, or, if judicial review is had, then from 
the date of the final order of the court, within which 
to effect the alien’s departure from the United States, 
during which period, at the Attorney General’s dis¬ 
cretion, the alien may be detained, released on bond, 
in an amount and containing such conditions as the 
Attorney General may prescribe, or released on such 
other condition as the Attorney General may prescribe. 
Any court of competent jurisdiction shall have author¬ 
ity to review or revise any determination of the 
Attorney General concerning detention, release on 
bond, or other release during such six-month period 
upon a conclusive showing in habeas corpus proceed¬ 
ings that the Attorney General is not proceeding with 
such reasonable dispatch as may be warranted by the 
particular facts and circumstances in the case of any 
alien to effect such alien’s departure from the United 
States within such six-month period. 

Section 11 of the Selective Training and Service Act of 
1940 (50 App. U. S. C. 311) provides in part as follows: 

Any person charged as herein provided with the 
duty of carrying out any of the provisions of this Act, 
or the rules or regulations made or directions given 
thereunder, who shall knowingly fail or neglect to 
perform such duty, and any person charged with such 
duty, or having and exercising any authority under said 
Act, rules, regulations, or directions who shall know¬ 
ingly make, or be a party to the making, of any false, 
improper, or incorrect registration, classification, 
physical or mental examination, deferment, induction, 
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enrollment, or muster, and any person who shall know¬ 
ingly make, or be a party to the making of, any false 
statement or certificate as to the fitness or unfitness or 
liability or nonliability of himself or any other person 
for service under the provisions of this Act, or rules 
regulations, or directions made pursuant thereto, or 
who otherwise evades registration or service in the 
land or naval forces or any of the requirements of this 
Act, or who knowingly counsels, aids, or abets another 
to evade registration or service in the land or naval 
forces or any of the requirements of this Act, or of 
said rules, regulations, or directions, or who in any 
manner shall knowingly fail or neglect to perform any 
duty required of him under or in the execution of this 
Act, or rules or regulations made pursuant to this 
Act, or any person or persons who shall knowingly 
hinder or interfere in any way by force or violence with 
the administration of this Act or the rules or regula¬ 
tions made pursuant thereto, or conspire to do so, shall, 
upon conviction in the district court of the United 
States having jurisdiction thereof, be punished by im¬ 
prisonment for not more than five years or a fine of not 
more than $10,000, or by both such fine and imprison¬ 
ment, # * *. 


Summary of Argument 

We submit that the status quo, as fixed by this Court on 
January 5, 1953 should not be disturbed pending hearing 
and determination of the case upon the merits. No useful 
purpose will be served and appellant would be irreparably 
damaged in altering the present situation. Upon the record 
herein, the complaint and affidavit in support of appellant’s 
application for an injunction, the following appears: (1) 
Appellant will not constitute a danger to the public interest 
if permitted at large. (2) No claim is made that he will 
not appear when wanted. (3) No denial is made of para¬ 
graph 10 of the affidavit filed herein that in similar cases 
administrative bail is continued pending judicial review. 
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(4) Appellee is seeking to take appellant into custody 
pursuant to an incomplete, and therefore void, warrant of 
deportation which does not state the place of deportation. 

(5) Appellee presently has no place to which he proposes 

to deport appellant. (6) Appellee has not granted appellant 
a hearing upon his claim that he will be physically perse¬ 
cuted if returned to Russia and according to paragraph 33 
of the complaint has no intention of granting him such 
hearing although required to so do pursuant to S U. S. C. 
156(a). (7) The allegations of the affidavit submitted in 

support of the application for relief herein have not been 
controverted by any opposing affidavit. (S) No answer 
has been filed to the complaint. (9) "Where judicial review 
is sought, the six-month period of Section 242(c) of Public 
Law 414 (66 Stat. 210; 8 U. S. C. A. 1252-c) restricting 
habeas corpus, begins to run only after the conclusion of 
such judicial review. 

The principles applicable in habeas corpus by which the 
District Court should have determined the legality of deten¬ 
tion herein are expressed in Carlson v. Landon, 342 U. S. 
524 and subsequent decisions cited below applying those 
principles. These principles are that the due process clause 
of the Fifth Amendment requires that an alien be granted 
reasonable bail pending determination of his case unless 
he is a danger to public security or about to abscond. The 
appellee concedes that these conditions are not present here. 
The cases hold that revocation of bail without adequate 
reasons proved in court by the Government is arbitrary, 
capricious and unconstitutional. 

In addition to a conceded lack of any public security 
reason for revoking bail, there is the compelling additional 
reason in this case that it is capricious to detain an alien as 
incident to deportation when the defendant concededly has 
not found a place to which the alien may be deported and 
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has not named a place of deportation in the warrant of 
deportation. Detention in such circumstances is arbitrary 
and unlawful punitive executive action. Moreover the case 
presents substantial legal questions on the validity of the 
order of deportation and the fairness of the administrative 
hearing. 

The District Court erroneously failed to accept the un¬ 
denied allegations of the complaint and the supporting 
affidavit. Upon a motion for a preliminary injunction 
where, as here, no answer has been interposed, the allega¬ 
tions of the complaint are assumed to be true. Linde Air 
Products Co. v. Johnson, 77 F. Supp. 656. Instead of 
assuming the truth of the allegations, the Court below 
completely disregarded them apparently because the com¬ 
plaint was not verified. Rule 11 of the Rules of Civil 
Procedure specifically permits unverified pleadings and Rule 
65 only requires a verified pleading or affidavit in the case 
of a restraining order obtained without notice. All pro¬ 
ceedings herein have been conducted with notice to the 
appellee. Moreover, the District Court erroneously decided 
the merits herein. Normally, unless the complaint fails to 
state a cause of action the merits should not be decided nor 
should appellant have been required to establish with 
certainty that he would succeed upon the final hearing. 
Proof that appellant had a prima facie case should have 
sufficed. 

Argument 

The appellant submits that the fundamental error of the 
District Court was consideration of the case as one present¬ 
ing the sole question whether the crime involves moral 
turpitude. The appellant contends, and urged upon the 
District Court, that wholly apart from the validity of the 
order of deportation or the fairness of the administrative 
hearing resulting in the order of deportation there are 
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presented the prior fundamental questions whether appellee 
is lawfully empowered to arrest and detain appellant for 
deportation (I) during judicial review; (II) in the absence 
of any security risk; (III) in the absence of a place to 
which appellant may be deported; and (IV) in the absence 
of a clear legal remedy. 

I 

Appellee Lacks Statutory Authority to Detain Appellant 
for Deportation Pending Judicial Review 

Immediately after appellee’s approval of the deportation 
order appellant commenced this action to review the valid- 
itv of the order and the legalitv of the administrative 
deportation preceeding. At the threshold of this case there 
is presented the question whether appellee has any authority 
to arrest and detain appellant for deportation after com¬ 
mencement of this action and pending judicial review. 

1. The Statute. The Attorney General has no general 
authority by virtue of his office to arrest a law abiding per¬ 
manent resident alien who enjoys the protection of the 
United States Constitution. Authority to arrest and de¬ 
prive an alien of his liberty must be found in a valid statute. 
Section 242 of the Immigration and Nationality Act of 1952, 
effective December 24, 1952, contains the statutory author¬ 
ity (66 Stat. 210; 8 U. S. C. A. 1252). Section 242(a) ex¬ 
pressly provides that pending a determination of deport¬ 
ability “such alien may, upon warrant of the Attorney 
General, be arrested and taken into custody”. The statute 
then provides in great detail that the alien may, in the 
Attorney General’s discretion, be continued in custody, 
released under bond or on conditional parole until the de¬ 
termination of deportability subject to review by the courts. 
This statutory provision for arrest and detention, bond, 
or parole, assures the availability of the alien for the ad- 
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ministrative proceedings conducted pursuant to the pro¬ 
cedure prescribed in Section 242(b). 

Section 242(c) provides that when a “final order of de¬ 
portation under administrative processes is made against 
any alien” appellee shall have six months from the date 
of the order, or from the date of the final order of the court 
if judicial review is had, to effect the alien’s departure dur¬ 
ing which period of six months the alien may also be de¬ 
tained, released on bond or on parole at the Attorney 
General’s discretion subject to court review. This section 
then goes on to provide that if departure of the alien has 
not been effected within such six-month period the alien 
becomes subject to the further supervision and detention 
authorized by Section 242(d). That subsection authorizes 
the Attorney General to prescribe regulations for the super¬ 
vision of aliens against whom final orders of deportation 
have been outstanding for more than six months. Section 
242(e) contains a further provision for the control of cer¬ 
tain classes of aliens against whom final orders of deporta¬ 
tion are outstanding by a provision making it a felony wil¬ 
fully to fail or refuse to depart within six months from the 
date of the final order of deportation or the final order of 
the court if judicial review is had, or wilfully to fail or 
refuse to make timely application in good faith for travel 
or other documents necessary to departure. United States 
v. Spector, 343 U. S. 169. 

This section of the statute, although complete and de¬ 
tailed in all of its terms and giving power to detain during 
the period of the administrative process and during the 
period of six months after the final order of the court re¬ 
viewing the administrative deportation order, gives no 
authority whatever to detain during the period of judicial 
review. The absence of power to detain in this carefully 
worked out statute during the period of judicial review 
was not an inadvertence but a deliberate recognition of the 
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policy and practice 1 that there is no deportation during 
judicial review and consequently there is no reason to pro¬ 
vide authority to detain for deportation during judicial 
review. The statute expressly contemplates judicial re¬ 
view (Sec. 242(c), Sec. 242(e)) and therefore necessarily 
implies that the alien willl not be deported during judicial 
review. Any other construction would make the judicial 
review, which the statute contemplates, meaningless be¬ 
cause deportation would destroy the court’s jurisdiction 
by making the issue moot and.render judicial review in¬ 
effective. The language of the statute, when read against 
the background of this policy and practice not to deport 
aliens during judicial review discloses a deliberate legis¬ 
lative decision not to grant power to arrest and detain for 
deportation pending judicial review. 

2. Legislative History. The legislative history of Section 
242 of the 1952 Act and of the prior Acts supplies no reason 
for altering the plain words of the statute. Section 19 of 
the basic Immigration Act of 1917 (8 U. S. C. 155) provided 
that aliens in the deportable classes “shall, upon the war¬ 
rant of the Secretary of Labor, be taken into custody and 
deported . . .” 

Section 20 provides in part: “Pending the final disposal 
of the case of any alien so taken into custody, he may be 
released under a bond in the penalty of not less than $500 
with security approved by the Attorney General, condi¬ 
tioned that such alien shall be produced when required for 


1 The following is a partial listing of some of the deportation cases on 
file in this district where detention and deportation were stayed adminis¬ 
tratively pending judicial review. Lewin v. McGrath (C.A. No. 10,33S); 
Sardo v. McGrath (C.A. No. 10,363); Tack v. McGrath (C.A. No. 10,379); 
Machado V. McGrath (C.A. No. 10445); Rasmussen v. McGrath (C.A. No. 
10,514); Guggenheim v. Miller (C.A. No. 10,323); Wing v. McGrath (C.A. 
No. 10,509); Teng v. McGrath (C.A. No. 10,510); Foo v. McGrath (C.A. No. 
10,511); Suarez v. McGrath (C.A. No. 10,512); Yuen v. McGrath (C.A. 
No. 10,513). 
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a hearing or hearings in regard to the charge upon which 
he has been taken into custody, and for deportation if he 
shall be found to be unlawfully within the United States.” 

Section 2 of the Act of October 16, 1918, 40 Stat. 1012 
(8 U. S. C. 137) provided that aliens in the described sub¬ 
versive classes “shall, upon the warrant of the Secretary 
of Labor, be taken into custody and deported in the manner 
provided in” the Immigration Act of 1917. The Act of 
May 10, 1920 (8 U. S. C. 157) provided that certain aliens 
found to be undesirable residents by the Attorney General 
‘ ‘ shall, upon the warrant of the Attorney General, be taken 
into his custody and deported in the manner provided in 
sections 19 and 20” of the 1917 Act. Section 14 of the 
Immigration Act of 1924 (8 U. S. C. 214) provided that 
deportable aliens “shall be taken into custody and de¬ 
ported” in the manner provided for in Sections 19 and 20 
of the 1917 Act. The above cited relatively simple pro¬ 
visions granting authority to arrest and detain aliens for 
deportation continued in effect until the adoption of the 

Internal Securitv Act of 1950. Section 22 amended the 
* 

1918 Act (8 U. S. C. 157) by expanding the deportable 
classes described therein but retained the same language 
to the effect that a member of the enumerated classes 
11 shall, upon the warrant of the Attorney General, be taken 
into custody and deported in the manner provided in the 
Immigration Act of February 5, 1917”. Section 23 of the 
1950 Act, however, amended Section 20 of the 1917 Act 
(8 U. S. C. 156) to provide, in language somewhat similar 
to the above quoted language of the 1952 Act, that during 
the six months period after an order of deportation the 
alien may be detained, released, or paroled at the Attorney 
General’s discretion. This language did not make it en¬ 
tirely clear whether the six months period should begin 
with the final administrative order of deportation or with 
the final court order if judicial review were had. Section 
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242(c) quoted above, however, clarified this point by ex¬ 
pressly providing that the six months period should begin 
to run from the date of the final order of the court if there 
was judicial review. 

The provisions of the 1950 Act do not contain any ex¬ 
press provision for judicial review of the Attorney Gen¬ 
eral’s exercise of his discretion in refusing bail or parole 
during the first period, the period of the administrative 
proceeding. It has been held, however, that since an alien 
is entitled to due process of law under the Fifth Amend¬ 
ment to the Constitution the courts may review the Attor¬ 
ney General’s exercise of discretion and require the Attor¬ 
ney General to set forth the facts upon which administra¬ 
tive bail is denied and detention ordered, and the courts 
in a proper case will direct that bail denied by the Attorney 
General be granted. Carlson v. Landon, 342 U. S. 524. 
During the Carlson case litigation the new provision was 
added to the bills (H. R. 5678 and S. 2055) which became 
Section 242(a) and 242(c) of the 1952 Act to the effect that 
the Attorney General’s discretion on bail may be reviewed 
“upon a conclusive showing in habeas corpus proceedings 
that the Attorney General is not proceeding with such rea¬ 
sonable dispatch as may be warranted by the particular 
facts and circumstances in the case . . 

The legislative history of the 1952 Act does not contain 
any discussion giving any particular reasons for redrafting 
and stating in more detail the provisions for bail during 
the period of the administrative proceeding and during the 
six months period following the final court order reviewing 
an administrative deportation order. The whole scheme of 
the statute, however, discloses a careful plan to give the 
Attorney General a very broad discretion both during the 
period of the administrative proceeding and during the six 
months period after judicial review. During the inter¬ 
mediate period of the judicial review which is contemplated 
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by the statute, however, there is no provision either for 
exercise of the Attorney General’s discretion to detain the 
alien and consequently for review of that discretion. Con¬ 
gress evidently thought that since it is the policy and prac¬ 
tice not to deport an alien pending judicial review there 
was no reason to provide for his detention for deportation 
during the period of judicial review. 

3. Appellee’s contention. Appellee argued below that 
Section 242(c) conveys authority to arrest and detain ap¬ 
pellant for deportation after issuance of the final adminis¬ 
trative order of deportation on December 29, 1952. Ap¬ 
pellee made this argument in the very teeth of the text of 
the statute to the effect that the six months period during 
which appellant may be arrested and detained for deporta¬ 
tion begins to run after the final order of the court upon 
judical review. Moreover, appellee’s counsel made this 
contention although they conceded in open court that the 
warrant of deportation would not be executed and appellant 
would not actually be deported during judicial review. In 
effect appellee’s contention is that after the administrative 
deportation proceeding is completed appellant may be de¬ 
tained not for deportation but for no stated reason or dis¬ 
coverable reason at all pending judicial review. 

The obvious construction required both by the language 
of the statute and the sole permissible purpose of detention 
on a warrant of deportation, namely deportation of the 
alien and not punishment, cannot be avoided by any sugges¬ 
tion that under some hypothetical set of facts, not present 
here, considerations of public security might require statu¬ 
tory authority to detain an alien pending judicial review. 
One answer to this suggestion is that an alien who has been 
granted administrative bail pending the administrative 
hearing and who becomes a security risk during judicial 
review when he cannot be arrested for deportation must be 
dealt with as a security risk as are all other members of 
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the population, alien and citizen, by surveillance, investiga¬ 
tion and indictment if a crime is committed. The fact that 
an alien at large during judicial review of a deportation 
order may become a security risk for a reason unrelated 
to the ground of his deportation supplies no reason either 
under the Constitution or the statute to apprehend and 
detain him under the guise of a vrarrant of deportation 
when it is not intended to effect his deportation during 
judicial review. 

II 

Detention of Appellant, Concededly Not a Security Risk, 

Pending- Judicial Review Violates His Constitutional 

Rights under the Fifth Amendment. 

Appellee has offered no reason for his insistence that 
appellant be detained on the warrant of deportation “for 
deportation” pending judicial review. Appellee’s conces¬ 
sions that appellant is not a security risk, and that the war¬ 
rant of deportation does not name a place of deportation, 
and that no place of deportation has been determined, and 
that it is not intended to attempt to deport appellant during 
judicial review make it clear that appellee has no reason 
for appellant’s detention which can bear judicial scrutiny. 
Appellee has not answered the complaint or filed any affi¬ 
davit in opposition to appellant’s motion for preliminary 
injunction, or in any way presented any facts in support 
of his naked assertion of absolute power to detain appel¬ 
lant without giving any reason during the period of judicial 
review. 

The courts, however, have authoritatively determined 
that there is a constitutional basis for review of the Attor¬ 
ney General’s denial of, or revocation of, administrative 
bail. The Government did not urge in the Supreme Court 
that the Attorney General’s discretion is not subject to 
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judicial review. Carlson v. London, supra, at p. 540. The 
courts have pronounced the Attorney General’s action to 
be arbitrary and have ordered that bail be granted unless 
the Attorney General shows facts by affidavit disclosing the 
most compelling reasons for such deprivation of personal 
liberty pending determination of a civil deportation pro¬ 
ceeding. Carlson v. London, supra; United States ex rel. 
Mezei v. Shaughnessy, 195 F. (2d) 964 (C. A. 2), certiorari 
granted, now awaiting decision after argument; United 
States ex rel. Heikkinen v. Gordon, 190 F. (2d) 16 (C. A. 9); 
United States ex rel. Pirinsky v. Shaughnessy, 177 F. (2d) 
708 (C. A. 2); United States ex rel. Potash v. Shaughnessy, 
169 F. (2d) 747 (C. A. 2); United States ex rel. Klig v. 
Shaughnessy, 94 F. Supp. 157 (S. D. N. Y.); United States 
ex rel. Schneider v. Esperdy, 108 F. Supp. 640 (S.D.N.Y.). 

In the Carlson case, supra, the aliens were granted bail 
of five thousand dollars each by the Supreme Court pending 
appeal (190 F. (2d) at p. 21) even though the evidence of¬ 
fered by the Government supported a final determination 
that the Attorney General had established sufficient facts of 
subversive leadership activities to warrant revocation of 
bail. A fortiori, appellant here should be at large on his 
present bail of one thousand dollars pending judicial deter¬ 
mination where there is not even a cfiainvof subversive 
activities and no offer of any facts by the Government war¬ 
ranting detention. The opinion of the Court (342 U. S. at p. 
542) makes it clear that it is denial of due process under the 
Fifth Amendment to refuse bail in the absence of a reason¬ 
able apprehension by the Government that the alien at large 
will be a security risk or not appear for hearings or depor¬ 
tation when required. The separate dissenting opinions 
of Mr. Justice Black, Mr. Justice Frankfurter, Mr. Justice 
Douglas and Mr. Justice Burton serve to emphasize the 
application of the Fifth Amendment. 
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In the Pirinsky and Klig cases, supra, where some con¬ 
tention could be made that public safety was involved, the 
courts pronounced revocation of bail arbitrary and required 
that the aliens be continued on bail. 

In the instant case, it is asserted (App. 46) and not 
denied, that appellee has refused to continue appellant’s 
bail, although the practice has been otherwise in similarly 
situated cases. Throughout this case appellee has asserted 
the intention to detain appellant “for deportation”. 

This, then, is not a case where the Attorney General in¬ 
tends to exercise discretion if he should be permitted to 
secure custody of appellant. Upon this record, it is estab¬ 
lished that he has already made a determination not to 
release him on bail when apprehended. Were the situation 
otherwise, appellee would not be making the extreme con¬ 
tention in the District Court and on two appeals in this 
Court that under 242(c) of the 1952 Immigration and Na¬ 
tionality Act even during the period of judicial review he 
has absolute power to detain appellant subject only to 
limited examination on habeas corpus. 

Moreover, it should be noted that appellant was ordered 
to surrender for deportation and this without any adequate 
notice or hearing on revocation of bail. Even a convict 
may not have his parole revoked without notice and sub¬ 
stantial evidence justifying such action. He is entitled to 
fair treatment and to be protected from official wdrim or 
caprice. Burns v. United States, 287 U. S. 216, 223; Com~ 
pagna v. Hiatt, 100 F. Supp. 74, SO. See also 65 Harvard 
Law Review, 309. A fortiori an alien in a civil deporta¬ 
tion proceeding is entitled to notice and hearing on revoca¬ 
tion of bail. 

It is submitted that under the authorities cited it is en¬ 
tirely clear that the threatened detention of appellant “for 
deportation” is capricious, oppressive and punitive and a 
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denial of due process of law guaranteed to him by the 
Fifth Amendment to the Constitutiom 

III 

Detention for Deportation Prior to Ascertainment of a Place 
of Deportation Named in the Warrant of Deportation Is 
Unlawful. 

The complaint alleges (App. 43) that there is no country 
to which appellant has a right to go or to which he can be 
deported. He is in the same position as many hundreds, 
or thousands, of stateless former Russian subjects in this 
country who fled the communist regime and who are at 
large under deportation orders because there is no country 
to -which they can be deported. 2 Government counsel con¬ 
ceded that the warrant of deportation under which it is 
sought to detain appellant does not name a place of deporta¬ 
tion and that no place of deportation has been determined. 
The courts have held that aliens charged with being subject 
to deportation may be detained only as an incident to actual 
deportation and must be released if they cannot be de¬ 
ported. Wong Wing v. United States, 163 U. S. 228; United 
States ex rel. Mezei v. Shaughnessg, supra; Sdksagamsky v. 
Weeain, 53 F. (2d) 13 (C. A. 9); Wolch v. Weedin, 58 F. 
(2d) 928 (C. A. 9); Ex Parte Matthews, 277 Fed. 857 
(W. D. Wash.); United States ex rel. Chumura v. Smith, 
29 F. (2d) 287 (W. D. N. Y.). 

In the Wong Wing case the Supreme Court stated at 
p. 235: 

“We think it clear, that detention or temporary con¬ 
finement, as part of the means necessary to give effect 

2 Senate Report No. 1515 (81st Cong., 2d sess.) pp. 637-640. This re¬ 
port of a Senate investigation of the immigration system is the basis for 
the 1952 Act. It states (p. 637) “that there are 3,600 nonenforceable 
deportation orders, of which 1,365 involve Russians”. 
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to the provisions for the exclusion or expulsion of 
aliens would be valid.” 

In the Mezei case the Court of Appeals observed at p. 967: 

“. . . the power to hold can never be broader than 
the power to remove or shut out. To continue an 
alien’s confinement beyond that moment when deporta¬ 
tion becomes patently impossible is to deprive him of 
his liberty.” 

Moreover, the courts have held that a warrant of depor¬ 
tation which does not indicate the place of deportation is 
null and void. Ex Parte Yabucanin, 199 Fed. 367, 368 
(D. Mont.); Ex Parte Callow, 240 Fed. 212 (D. Colo.). 

It should be observed that the Government is attempting 
to take the subject into custody pursuant to a warrant 
which does not indicate the place of deportation. The Gov¬ 
ernment expressly conceded in this Court on the prior 
appeal herein, that no place of deportation is stated in the 
warrant of deportation. 

In Ex Parte Yabucanin, supra, the court said: 

“It would seem, however, that the warrant of depor¬ 
tation is defective, in that it does not name the country 
from whence petitioner came and to which he is entitled 
to be deported. For this reason, it is uncertain and 
authorizes deportation nowhere. It must contain spe¬ 
cific directions for the protection of the party to be de¬ 
ported and for the information of the deporting au¬ 
thorities and agencies.” (emphasis supplied) 

In Ex Parte Callow, supra, the court said as follows: 

“The warrant of deportation directs that the peti¬ 
tioner be returned ‘to the country whence he came’ 
. . . He is not without right simply because he is 
subject to deportation. He cannot be simply sent away. 
He has a right under the Act to be returned to the 
country from which he came, and to be protected in that 
right, the warrant which authorizes the deportation 
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should expressly name the country to which he is to 
be taken; and that right should not be left to the 
determination of the officer executing the warrant or 
to the transportation company which brought him in as 
their judgment or convenience might dictate.” 

In its 1946 Immigration Manual (p. 7101) the Department 
of Justice notes that the warrant of deportation must: 
“state the place to which the alien is to be deported.” 
Indeed, the practice in the past has always been to designate 
the place of deportation in the orders of the Board of 
Immigration Appeals. Vol. 1, 1 & N, Dec. 20, 137, 143, 209, 
290, 343, 352, 403, 422, 485, 490; Vol. II, supra, 92, 733, 
889; Vol. Ill, supra, 5. 

Procedural due process demands that at every step of the 
deportation process an alien be given sufficiently definite 
notice of the action taken against him. Ex parte Woo Wah 
Ning, 67 F. Supp. 56 (W. D. Wash.): United States ex rel. 
Gia-calone v. Miller, 86 F. Supp. 655 (S. D. N. Y.). The 
“void for vagueness” doctrine is applicable to deportation 
procedures. Jordan v. De George, 341 U. S. 223, 231. 

The order and warrant of deportation—the final and 
crucial administrative actions in the deportation process— 
must meet the void for vagueness test. Failure to specify 
the place of deportation in such warrant and order or 
the proper place of deportation renders the warrant and 
order void. See also: U. S. ex rel. Ng Hen v. Sisson, 220 
Fed. 538 (S. D. N. Y.); Gorcevich v. Zurbrick, 48 F. (2d) 
1054 (C. A. 6); U. S. ex rel. Chow Yee Tung v. Harrison, 
143 F. (2d) 128 (C. A. 2); Wenglinsky v. Zurbrick, 38 F. 
2d 985 (C. A. 6) reversed without opinion by Supreme 
Court which directed that writ of habeas corpus be sus¬ 
tained 282 IT. S. 798. 

Designation of the proper place of deportation has always 
been considered vital and material. Thack v. Zurbrick, 51 
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F. (2d) 634 (C. A. 6); Bellaskus v. Crossman, 164 F. (2d) 
416 (C. A. 5) reversed without opinion solely for failure 
to determine correct place of deportation, 335 XL S. 840. 

Plaintiff is entitled under the Internal Security Act of 
1950 (8 U. S. C. 156) and under P. L. 414 (8 U. S. C. A. 
1253) to an order of deportation to the place of his choice, 
otherwise to a place designated in the order by the Attorney 
General. And the failure of the immigration authorities 
to comply with such requirements furnishes grounds for 
judicial intervention. U. S. ex rel. Wiczyyiski v. Shaugh- 
nessy, 185 F. (2d) 347 (C. A. 2); U. S. ex rel. Harisiades v. 
Shaughnessy, 1ST F. (2d) 137 (C. A. 2). 

In the instant case, the Government has failed to desig¬ 
nate a place of deportation in its order and warrant in 
accordance with the mandate of the statute (8 U. S. C. 156; 
1253) and the adjudicated cases on the subject. As was 
stated in Ex Parte Yabucanin, supra, the deportation order 
is “uncertain and authorizes deportation nowhere.” Ac¬ 
cordingly it must fall if the appellant is to be accorded 
procedural due process to which he is entitled. Sung v. 
McGrath, 339 P. S. 33; Japanese Immigrant Case, 189 U. S. 
86. Moreover, it is clear that the plaintiff is entitled to 
injunctive relief to prevent violation of rights guaranteed 
to him by the due process clause of the Fifth Amendment 
of the Constitution. Eisler v. Clark, 77 F. Supp. 610 (D. 
Col. 6); McGrath v. Potash, 199 F. (2d) 166 (C. A. D. C.); 
Barber v. Ycmish, 181 F. (2d) 492,196 F. (2d) 53 (C. A. 9). 

In the recent case of Vergas v. Shaughnessy, 97 F. Supp. 
335 (S. D. N. Y.) it was stated as follows: 

“Plaintiff is seeking an injunction pendente lite 
which if granted would stay all proceedings for de¬ 
portation until a trial of the action has been had. 
Section 10 of the Administrative Procedure Act author¬ 
izes this relief where it is necessary to prevent irrep¬ 
arable injury. It may be conceded that if the order 
of deportation is mill and void an arrest on a warrant, 
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issued thereunder ^ is irreparable injury and it is no 
answer to suggest that a party subject himself to arrest 
and then seek redress by means of the ancient writ of 
habeas corpus.” (emphasis supplied.) 

Injunctive relief is appropriate to restrain a cabinet 
officer in the federal government from enforcing an illegal 
order. Work v. Louisiana, 269 U. S. 250, 254. In the instant 
case, it is illegal for appellee to take appellant into custody 
pursuant to a warrant of deportation which does not des¬ 
ignate the place of deportation. 

It is submitted that on these authorities, quite apart from 
lack of authority to detain for deportation pending judicial 
review (I supra) and the capricious character of revoca¬ 
tion of bail in the absence of security considerations (II 
supra), the attempt to detain appellant for deportation 
in the absence of a place of deportation is unconstitutional 
and invalid. 

IV 

An Appropriate Case for a Preliminary Injunction Is 

Established 

The authorities cited above were submitted to the District 
Court but in its opinion it did not discuss them but relied 
solely on the ground that appellant’s conviction was for 
a crime which in the Court’s opinion involved moral turpi¬ 
tude under the very broad definition of moral turpitude, 
cited by the Court with apparent approval, as involving 
“ anything done contrary to justice, modesty, or good 
morals” (App. 51). 

The District Court erred in the following respects in the 
consideration of the present application for interlocutory 
injunctive relief: 

(a) The Court below erred in concluding that no factual 
basis was shown to establish that due process was denied 
in the administrative hearing. This error was based upon 
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two erroneous assumptions. First, the Court below be¬ 
lieved that the complaint should have been verified or a 
factual affidavit supplied. Rule 11 of the Rules of Civil 
Procedure provides: “Except when otherwise specifically 
provided by rule or statute, pleadings need not be verified 
or accompanied by affidavit.” Rule 65 only requires a veri¬ 
fied pleading or affidavit in the case of a restraining order 
obtained without notice. See 2 Flaherty, District of Colum¬ 
bia Practice , Secs. 2062, 2070. All proceedings herein were 
conducted with notice to the appellee who made no objection 
and thus waived any objection to lack of verification. 

Secondlv, the Court below erroneouslv assumed that 
neither the complaint nor the supporting affidavit herein 
failed to contain factual allegations. We submit that factual 
allegations are set forth in the complaint (App. 42) indi¬ 
cating improper influence upon the hearing officer (par. 14), 
the utilization of matters outside the record (par. 20-25), 
the failure to set forth the place of deportation (par. 30) 
and the failure to accord the appellant a hearing as to the 
place of deportation (par. 32). In addition the supporting 
affidavit alleges that in all similar cases administrative 
bail has been continued during judicial review (App. 46, 
Par. 10). Upon the record, with no answer interposed, 
these allegations are assumed to be true. Linde Air Prod¬ 
ucts v. Johnson, 77 F. Supp. 656 (D. Minn.); Reynold v. 
N. L. R. B. 61 F. Supp. 289 (M.D.N.C.). The Court below 
erred in disregarding these allegations. 

(b) A further error was committed by the Court below 
in attempting to decide the case on the merits. It is true 
that injunctive relief will be denied where a complaint fails 
to state a cause of action. No such claim has been made 
here, nor has any motion been made to dismiss. The 
general rule that the merits should not be resolved at this 
juncture of the case is therefore applicable. Rogers v. EUl 
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289 U. S. 582, 586; Crane v. Johnson 233 Fed. 334 (S. D.. 
Calif.); 28 Am. Jur. pp. 442,447 ; 2 Flaherty, District of 
Columbia Practice, Sec. 2074. 

(c) The Court below erred in requiring a showing with 
reasonable certainty that appellant would prevail upon the 
merits at a final hearing. It is true that equity is not dis¬ 
posed to intervene in cases where the merits are of extreme 
doubtful validity. That is far different from requiring a 
showing of certain eventual recovery. Here, we submit, 
upon the undenied allegation of the complaint and support¬ 
ing papers a case for eventual relief is established. Ap¬ 
pellant has established the prima facie showing necessary 
for injunctive relief. Ring v. Spina, 148 F. 2d 647, 654 
(C. A. 2). 

He has established that the balance of equities (the true 
test to be applied herein) rests in his favor. Ohio Oil Co: ' 
v. Conway, 279 XL. S. 813, 815. The District Court, therefore, 
did not properly analyze the problem presented herein. 

(d) We submit, that the District Court failed to obey 
the mandate of this Court. By order dated January 5, 
1953, this Court required that the detention of appellant be 
determined by principles applicable in habeas corpus pro¬ 
ceedings. That ruling became the law of the case, binding - 
upon the District Court and even upon this Court White 
v. Higgins, 116 F. 2d 312 (C. A. 1); 65 Harvard Law 
Review 822. The Court below entirely neglected to decide 
whether detention of appellant during this lawsuit is or is 
not appropriate. We have demonstrated above that such 
detention would be illegal. Indeed, upon previous oral 
argument in this Court, one of the Government counsel 
admitted, that in habeas corpus proceedings appellant’s 
release would be directed by any District Judge. 

(e) Finally, we submit, that the District Court’s erro¬ 
neous concept of moral turpitude as including offenses mala 
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prohibitum, as well as all offenses contrary to modesty, is 
so broad as to render the term meaningless and to encom¬ 
pass all crimes. [See Bartos v. District Court, 19 F. 2d 722, 
724 (C. A. 8).] Appellant submits that the applicable 
equity rules require a preliminary injunction in this case. 

1. The legal remedy is inadequate and doubtful . Ap¬ 
pellee’s counsel argued in the court below that habeas 
corpus after detention was an adequate legal remedy be¬ 
cause the legality of the deportation order could be tested 
even though the legality of detention pending judicial re¬ 
view could not be tested because of the new provision of 
Section 242(c) of the 1952 Act which provides that a court 
may revise any determination of the Attorney General 
concerning detention ‘ ‘ upon a conclusive showing in habeas 
corpus proceedings that the Attorney General is not pro¬ 
ceeding with such reasonable dispatch as may be warranted 
by the particular facts and circumstances in the case to 
effect such alien’s departure from the United States within 
such six-month period”. Appellee’s counsel contended in 
effect that Section 242(c) prohibits judicial consideration 
of the factors, such as security factors, which in fact deter¬ 
mine whether the detention was arbitrary or reasonable. 
No doubt in a habeas corpus proceeding appellant’s counsel 
would argue that it would be “reasonable dispatch” to take 
no proceedings at all to effect deportation pending judicial 
review. Therefore there would be no test whatever of the 
appellee’s power to detain pending judicial review. Ap¬ 
pellant, of course, contends that clearly under the language 
of Section 242(c) the six months period during which rea¬ 
sonable dispatch is required begins from the date of the 
final order of the court. It would be nonsensical as well 
as an obvious departure from the language of the statute 
to hold that during the period of judicial review, in which 
it is the policy and the practice not to deport, for validity 
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of administrative detention to be determined by reasonable 
dispatch to deport. Congress is not to be charged with 
legislating such contradictory nonsense. 

The fact, however, that appellee urges such a construc¬ 
tion of Section 242(c) throws grave doubt on the adequacy 
of the remedy of habeas corpus. In order to avail himself 
of that remedy appellant must undergo an indefinite period 
of detention and persuade the courts either that the Govern¬ 
ment’s construction of the statute is erroneous or is an 
unconsitutional partial suspension of the privilege of the 
writ of habeas corpus in violation of Article I, Section 9 of 
the Constitution which provides that the privilege of the 
writ ‘ ‘shall not be suspended, unless when in cases of 
rebellion or invasion the public safety may require it”. 
Furthermore, appellee exacted as a condition for agreeing 
not to arrest and detain appellant at Ellis Island, N. Y. 
pending this Court’s consideration whether a restraining 
order pending this appeal should be granted, that the ap¬ 
pellant remain in New York City so that if a stay had not 
been granted he could be arrested there and detained on 
Ellis Island rather than be arrested in the District of 
Columbia. Rule 24(d) of the General Rules of the United 
States District Court, for the Southern and Eastern Dis¬ 
tricts of New York provides: 

“(d) Pending the determination of a writ of habeas 
corpus in deportation and exclusion cases, the custody 
of the relator shall not be disturbed nor shall he be 
enlarged on bail.” 

Under this rule appellant would suffer the irreparable in¬ 
jury of detention and could not be relased by the District 
Court until it had determined the questions of the applica¬ 
tion and possibly the constitutionality of Section 242(c). 3 

3 This special rule for deportation and exclusion cases was adopted by 
the district courts after Judge Vincent L. Liebell refused to follow decision 
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It is submitted that these considerations make it clear 
that equitable relief is required because the legal remedy 
is inadequate. See Hynes v. Grimes Packing Co., 337 U. S. 
86, 98-100. 

2. Detention is irreparable damage ivhich equity will pre¬ 
vent. —It is self-evident that detention and deprivation of 
personal liberty is irreparable damage. The modern equity 
doctrine is that personal and civil rights, as well as prop¬ 
erty rights, will be protected by injunctive relief. Perry v. 
Perry, 190 F. (2d) 61 (C. A. D. C.); Berrien v. Pollitzer, 
165 F. (2d) 21 (C. A. D. C.); Perkins v. Elg, 99 F. (2d) 408 
(C. A. D. C.) affirmed 307 U. S. 325; Kenyon v Chicopee, 
320 Mass. 52S, 175 A. L. R. 466 (note on equity protection 
of civil rights); Reeber v. Ross ell, 91 F. Supp. 108 (S. D. 
N. Y.); Local 309 v. Gates, Id F. Supp. 620 (D. Ind.); Myer- 
son v. Samuel, 74 F. Supp. 315 (E. D. Pa.); Alesna v. Rice, 
69 F. Supp. 897 (D. Haw.); U. E. W. v. Baldwin, 67 F. Supp. 
235 (D. Conn.). Older decisions cited by the court below, 
such as decisions refusing to enjoin infringement of doubt¬ 
ful patents where money damage is an adequate remedy 
{All Signal Co. v. General Railway Signal Co., 153 F. 907 
(C. A. 2); St. Louis Street Machine Co. v. Sanitary Street 
Flushing Machine Co., 161 F. 725 (C. A. 8), are inapposite 
here. 

The Administrative Procedure Act of 1946 under which 
this action is brought expressly authorizes interlocutory 
injunctive relief. Section 10(d) (5 U. S. C. 1009) provides 
that “to the extent neecssary to prevent irreparable injury, 
every reviewing court (including every court to which a 


that there should be no bail pending consideration of a habeas corpus peti¬ 
tion ( United States ex rel. Carapa v. Curran, 297 F. 946, 953, 95S (C.A.-2); 
United States ex rel. N. G. Hen v. Sisson, 220 F. 538, 540-541 (S.D.N.Y.) 
and granted bail pending his decision on the constitutional questions raised 
in Harisiades v. Shaughnessy, 342 U.S. 580, affir ming 187 F. (2d) 137; 
affirming 90 F. Supp. 397, 403. 
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case may be taken on appeal from or upon application for 
certiorari or other writ to a reviewing court) is authorized 
to issue all necessary and appropriate process to postpone 
the effective date of any agency action or to preserve status 
or rights pending conclusion of the review proceedings”. 
The Courtjliave granted injunctive relief or bail to prevent 
the irreparable damage of detention pending judicial re¬ 
view of deportation proceedings. U. S. ex rel. Cammaraia 
v. Miller, 79 F. Supp. 643 (S. D. N. Y.); Eisler v. Clark, 77 
F. Supp. 610 (D. Col.) cert, denied, 338 U. S. 879; Tarnish v. 
Phelan, 86 F. Supp. 461 (N. D. Calif.). 

A substantial showing has been made upon the record 
herein that appellant was not accorded an administrative 
deportation hearing in conformity with the mandate of due 
process. His proposed detention will not be necessary to 
effectuate reasonably prompt deportation or to protect the 
national security. His proposed detention is not authorized 
under a warrant of deportation which fails to designate a 
place of removal. To permit detention under such circum¬ 
stance, is to authorize the commission of an illegal act re¬ 
sulting in the type of irreparable damage to appellant which 
equity will prevent by injunction process. 

3. Balance of equities favor appellant. A court of equity 
will weigh the equities on either side in determining whether 
a preliminary injunction should issue. Perry v. Perry, 
su-pra, Aldridge v. Franco Oil Co., 9 F. R. D. 278 (D. Del.). 

In Ohio Oil Co. v. Conway, 279 TJ. S. 813, 815 the proper 
rule to be applied in the disposition of preliminary injunc¬ 
tion applications was stated as follows: 

<<* • * w b ere questions presented by an applica¬ 
tion for an interlocutory injunction are grave, and the 
injury to the moving party will be certain and irrepa¬ 
rable, if the application be denied and the final decree 
be in his favor, while if the injunction be granted the 
injury to the opposing party, even if the final decree 
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be in his favor, will be inconsiderable, or may be ade¬ 
quately indemnified by a bond, the injunction will 
usually be granted.” 

Appellee, by failing and refusing to suggest any reason 
for requiring appellant’s detention pending judicial review, 
offers nothing to be weighed in the scales of justice in his 
favor. On the contrary, appellee’s concessions that appel¬ 
lant is not a security risk and that no place of deportation 
has been determined weigh heavily in appellant’s favor. 
Additional equities of the gravest weight for appellant are 
that detention for an indefinite period of time pending re¬ 
course to the doubtful and inadequate legal remedy of 
habeas corpus will be irreparable. Even if damages were 
available, and they are not, they would not begin to recom¬ 
pense appellant for detention subsequently determined to 
be unlawful. There are no considerations of public interest 
whatever advanced by appellee to be weighed against this 
irreparable damage of deprivation of personal liberty. In 
the circumstances the applicable equity rule requires a pre¬ 
liminary injunction. 

4. Equity should preserve the status quo and protect ac¬ 
quired jurisdiction. Equity will grant an injunction to 
preserve the status quo existing at the beginning cf the liti¬ 
gation, where, as here, a change of status will irreparably 
damage one party, MKT Railivay Co. v. Brotherhood of 
Railway Trainmen, 188 F. (2nd) 302 (C. A. 7). In this case, 
in the absence of an injunction the appellant will not only 
suffer the irreparable damage of detention, but, in addition, 
for all practical purposes, the jurisdiction of this court and 
of the district court will be ousted (See: Kaminer v. Clark, 
177 F. (2d) 51 (C. A. D. C.) and this action might become 
moot and appellant will be relegated to habeas corpus in the 
district where he is arrested and detained. In these circum¬ 
stances the status quo should be preserved by preliminary 
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injunction. Kline v. Burke Construction Co., 260 U. S. 226; 
28 Am. Jur. pp. 404, 409. 

5. Duplication of suits should be prevented. Equity will 
grant an injunction to prevent an unnecessary duplication 
of suits. Foodfare Stores v. Square Deal Market, 187 
F. (2d) 219 (C. A. D. C.). Under this rule an injunction is 
appropriate here to prevent a second action in habeas 
corpus to obtain the same relief first sought in this action. 

6. Equity should intervene to prevent an abuse of dis¬ 
cretion. The undenied allegation of paragraph 10 of the 
affidavit of appellant’s counsel herein, submitted in support 
of the application for a preliminary injunction is as follows 
(App. 46): 

“That in all similar cases, the defendant has author¬ 
ized the continuation of bail for persons similarly situ¬ 
ated during judicial review, and defendant’s denial of 
the continuation of bail herein constitues an abuse of 
discretion.” 

This allegation has not been controverted. Upon oral 
argument on January 12, 1953, before this Court, govern¬ 
ment counsel merely stated that he had no knowledge of 
what the practice was. The court must therefore at this 
state of the record proceed upon the assumption that there 
is such a general practice. (See Footnote 1, supra, for 
illustrations of this practice). It follows from TJ. S. ex rel 
Knauff v. Shaughnessy, 181 F. 2d 839 (C. A. 2) that the 
failure of appellee to follow his general practice in the 
instant case constitutes an abuse of discretion. In the 
Knauff case the Second Circuit Court of Appeals held: 4 

“8 U. S. C. A. §154 gives the Attorney General dis¬ 
cretion to determine when ‘immediate deportation is 


4 On the subsequent appeal, 182 F. 2d 1020, Circuit Justice Jackson 
granted a stay of deportation pending a petition for certiorari, subse¬ 
quently granted, 340 U.S. 940. In his opinion dated May 17, 1950 grant- 
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not . . . proper ’. By the adoption of an ; invariable 
practice/ he has established a class of situations with 
respect to which he has always so exercised that discre¬ 
tion as to suspend deportation. That classification 
is entirely reasonable. To depart from it in a single 
instance is to act arbitrarily or capriciously, to abuse 
the administrative discretion.” 

Appellee’s conduct in seeking to detain appellant during 
judical review is illegal and should be restrained by the 
intervention of equity’s injunctive remedies. Yanish v. 
PheUm, S6 F. Supp. 461 (N. D. Cal.). 

7. The merits present substantial questions. Appellant 
has contended above that wholly apart from the final de¬ 
cision in this case concerning the fairness of the adminis¬ 
trative hearing and the validity of the deportation order, 
he is entitled as a matter of statutory and constitutional 
right to be continued on bail pending judicial review. These 
questions, as in Carlson v. Landon, supra, are wholly in¬ 
dependent of the questions of the fairness and validity of 
the deportation hearing and order. But even if we go 
further than necessary and examine the appellant’s con¬ 
tentions on the merits we find that they are substantial and 
offer further reasons for interlocutory injunctive relief, 
particularly in the absence of any countervailing equities 
in favor of appellee. Appellant is not required to estab¬ 
lish his case finally and conclusively in order to be entitled 
to a preliminary injunction. The burden is on appellee to 
establish why appellant should not be at liberty pending 
judicial review of the deportation order. Carlson v. Bon¬ 


ing the stay, Justice Jackson stated: “Nothin" has been produced to show 
why this particular petitioner should be so discriminated against [deported 
pending judicial review]. To stand between the individual and arbitrary 
action by the Government is the highest function of this Court.” (Opinion 
not officially reported but conveniently printed in The Ellen Knauff Story, 
pp. 152,154.) 
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don, supra. Moreover, there is substance in the questions 
to be tried in this action. For example, included among the 
questions raised in the complaint are the following: 

a. Fair hearing. The complaint alleges (App. 42) that 
matters outside the record including a confidential file were 
considered and that thus appellant was denied a fair hear¬ 
ing. The suggestion of appellee’s counsel in the court 
below that this is immaterial if the ground of deportation 
charged is a valid one is answered by the decisions that 
even a clearly deportable alien must first receive a fair 
hearing. Sung v. McGrath, 339 U. S. 33, 50. Consideration 
of matters outside the record renders the hearing unfair. 
Kwock Jan Fat v. White, 253 U. S. 455. Alexiou v. McGrath, 
101 F. Supp. 421 (D. Col.). 

b. Failure to grant a hearing as to the place of deporta¬ 
tion. Paragraph 32 of the complaint alleges that the ap¬ 
pellee has not granted appellant a hearing as to the place 
of deportation and that appellee does not intend to grant 
any hearing upon that issue. This intention is in con¬ 
formity with present administrative practice. The Deputy 
Commissioner of the Immigration Service, Benjamin Hab- 
berton, advised counsel on October 15, 1952 that the Immi¬ 
gration Service does not grant a hearing upon this question 
of the place of deportation. The result is to deprive an 
alien of a hearing on the vital matter of place of depor¬ 
tation. 

In U. S. ex rel Chen Ping Zee et ad. v. Shaughnessy, 107 
F. Supp. 607 (S. D. N. Y.) Judge Dimock ruling on this 
practice of refusal of a hearing on the place of deportation, 
held on March 18, 1952 that insofar as the place of depor¬ 
tation was concerned: 

“Procedural due process includes the right to a hear¬ 
ing and a reasoned, rather than an arbitrary deter¬ 
mination.” 
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In U. S. ex rel Watts v. Shaughnessy, 107 F. Supp. 613 
(S. D. N. Y.) Judge Irving Kaufman ruled that 

“It is also clear that a 'precondition of deportation 
cases such as this is a finding that there will not be per¬ 
secution of the alien. . . . The demands of the Fifth 
Amendment cannot be satisfied with less.” 

In Park v. Barber, 107 F. Supp. 603 (D. C. N. Calif.) 
Judge Goodman declared: 

“No reasonable mind could say other than that Con¬ 
gress intended to forbid deportation where substantial 
evidence of probable physical persecution existed. And 
a ‘finding’ in every judicial sense, connotes more than 
a perfunctory disposition of a human being. That is 
too reminiscent of the familiar ‘purge’ or ‘liquida¬ 
tion’ 

JJ. S. v. Interstate Commerce Commission, 198 F. 2d 958, 
976 (C. A. D. C.) recently indicated the requirements of 
administrative action so flagrantly disregarded by the Im¬ 
migration Service. It said with reference thereto: 

“Its decisions on these matters should be based on a 
‘suitably complete statement’ of its reasons for its 
conclusions, Florida v. United States, 282 U. S. 194, 215 
and its findings should show the propriety, ‘from the 
standpoint of justice and law, of the steps asked to be 
taken,’ New England Divisions Case, 261 U. S. 184, 
200 .” 

Appellant believes that the only country to which he 
might be deported is Russia. He claims that he will be 
physically persecuted if returned there. He is entitled to 
a hearing upon that issue. He is entitled to a finding upon 
that issue. He is entitled to a reasoned conclusion upon 
that issue. The practice thus far has been to deny a hearing 
and to deny a reasoned conclusion upon such vital issue. 
We submit that such procedures violate the rudiments of 


' ^ 


35 

due process and fairness and call for injunctive relief until 
decison is made herein after trial. 

c. Appellant’s conviction did not involve moral twrpitude. 
Appellant was convicted under Section 11 of the Service 
and Training Act of 1940 (50 U. S. C. App. 311) for sub- , 
mitting to his local draft board affidavits of officers of com¬ 
panies employing appellant stating that his civilian work 
was valuable in the war effort. The local board rejected 
the application and no deferment was obtained. Appel¬ 
lant was a neutral alien who, under accepted principles of 
international law, could not be required to serve. 4 Moore 
International Law Digest 52. Ill Hachworth, Digest of 
International Law 603. Upon determination of the appel¬ 
lant’s first deportation hearing the Immigration hearing 
officer concluded that the crime did not involve moral turpi¬ 
tude and stated: 

“I am in doubt that an alien has the same moral ob¬ 
ligation to defend the United States against its enemies 
that a citizen has. The Selective Service Act makes it 
a crime if he evades in violation of its Section 11. My 
doubt is greater as to there being a moral obligation 
on a neutral alien to render such military service. On 
the contrary, I can imagine several situations in which 
there would be definite moral obligation on a neutral 
to remain neutral (for instance, if the neutral were 
dealing with or connected with the International Red 
Cross) . . . the respondent seems to have been the 
victim of bad legal guidance, because if he had done in 
the first place what he finally did, in filing Form D. S. S. 
301, he would have received the exemption as a 
neutral . . .” 

In another case the Immigration Service adopted the 
same view in Matter of M. (File No. 56133/115) when it 
said: 

“The essence of the alien’s crime was his attempt to 
avoid military service. As a citizen of this country, 
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which he then was, such conduct was reprehensible 
and deserving of severe punishment. However, when 
the motives that impel persons to a like course of 
action are considered, such as religious scruples, 
cowardice, an innate feeling that they cannot fight 
against their fatherland, etc. it is difficult to find that 
such a crime can be described as ‘an act of baseness, 
vileness, or depravity in the private and social duties 
to his fellow men or to society’, one of the commonly 
accepted definitions of moral turpitude. (See United 
States ex rel Mylius v. Uhl, 203 F. 152, affirmed 210 
F. 860).” 

The Board of Immigration Appeals on July 21, 1952, in 
Interim Decision No. 377 Matter of S. ... B. . . . 
A-5496423 held that desertion in time of war, a crime 
punishable by death, did not involve moral turpitude. The 
Board declared: 

“Although the death penalty may be imposed as 
a punishment for the offense, the determinative factor 
in the imposition of the penalty is the urgency of the 
situation at the time of the commission of the offense, 
and not any heinousness inherent in the act itself. We 
cannot say that the elements of the offense are such 
that the commission thereof would be commonly re¬ 
garded as a manifestation of personal depravity or 
baseness on the part of the respondent.” 

In Matter of D., Vol. I, I & N Dec. 190, the Board ex¬ 
pressly recognized the existence of a conflict in its decisions 
on moral turpitude, reviewed the authorities and held that 
a conviction for mailing an obscene letter did not involve 
moral turpitude. In its opinion in this case, dated Decem¬ 
ber 4, 1952, the Board demonstrated the confusion in the 
administrative decisions on whether draft evasion involved 
moral turpitude. The Board overruled its prior decision 
in Matter of Galindo, A-6459196 (unreported) relied on by 
appelleaJtand holding that draft evasion did not involve 
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moral turpitude. The Board stated “we believe that draft 
evasion involves moral turpitude and the contrary holding 
in the Galindo case is hereby overruled.” To reach a de¬ 
termination that this appell««twas deportable the Board 
thus found it necessary to overrule its own decision reach¬ 
ing a different result in the case of another alien. 

The judicial test of moral turpitude is not “anything 
done contrary to justice, modesty, or good morals”, a defi¬ 
nition cited by the court below with apparent approval 
(App. 51) but rather does the crime “in its nature imply 
personal depravity or baseness on the part of its perpetra¬ 
tor?” Mylius v. Uhl, 203 F. 152, 154 (S. D. N. Y.); affirmed 
210 F. 860 (C. A. 2). 

A neutral alien, such as the appellant here who was under 
no obligation to serve and in fact was under a deportation 
proceeding at the time, who seeks to avoid the military 
draft is not to be stamped as a depraved person. If one 
of our citizens sought to evade the draft in Germany, Italy 
or Japan or some other country during World War II and 
was convicted for such offense we would not regard him as 
depraved. We cannot apply different standards to the alien 
in our midst. 

For purposes of the present appeal it is neither necessary 
or appropriate to decide this question finally. On this ap¬ 
peal it is sufficient to determine (1) that the administrative 
decisions are contradictory and confused and (2) there has 
been no judicial decision on whether the crime of draft 
evasion by a neutral alien involves moral turpitude sub¬ 
jecting the alien to deportation. It is submitted that in 
this state of the law the appellant makes out a sufficient 
case for a preliminary injunction. 

Conclusion 

Essentially and stripped of procedural aspects the funda¬ 
mental question presented on this interlocutory appeal is 





38 


whether appellee can detain appellant “for deportation” 
pending judicial review of the deportation proceeding 
without giving any reason at all and even though: 

1. Concededly appellant is not a security risk. 

2. Concededly appellee does not intend to attempt depor¬ 
tation pending judicial review. 

3. Concededly no place of deportation has been deter¬ 
mined. 

4. No public interest will be served by appellant’s deten¬ 
tion pending judicial review. 

5. No express statutory authority to detain pending 
judicial review exists. 

6. Detention will make moot in this case the issue of 
legality of detention pending judicial review and relegate 
appellant to habeas corpus in which appellee has argued in 
effect that the legality of detention pending judicial review 
cannot be raised. 

Happily under our system of a government of laws and 
not of men, examples are not lacking of judicial interven¬ 
tion to prevent the executive from acting arbitrarily as 
both judge and jury and depriving an individual of his 
liberty. Duncan v. Kakanamohu, 327 U. S. 304; Tick Wo v. 
Hopkins, 11S U. S. 356, 370; Ex parte Milligan, 4 Wall. 2, 
120. This is not the first time this appellant has been forced 
to seek judicial protection against unreasonable and oppres¬ 
sive executive action. In one instance the executive sought 
to exact bail of $1,000,000 as the condition of appellant’s 
liberty pending trial. ZJ. S. ex rel Rubinstein v. Mulcahy, 
155 F. (2d) 1002 (C. A. 2). 

In the Kn-auff case, cited supra, in which the alien w*as 
finally released after suffering the irreparable damage of 
detention for a total period of more than a year, Circuit 
Justice Jackson granted a stay pending certiorari (340 
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U. S. 940) and used language applicable here (not officially 
reported but contained in the Ellen Kncmff Story, p. 152): 

“It may well be that this removal will be sustained. 
But to consummate it while the right to do so is in 
litigation cannot be permitted, and to attempt to do so 
after a bill to forbid it has already passed one House 
by unanimous vote and while it is pending in the other 
is alleged to be a most unusual departure from ad¬ 
ministrative practice. Nothing has been produced to 
show why this particular petitioner should be dis¬ 
criminated against. To stand between the individual 
and arbitrary action by the Government is the highest 
function of this Court.” 

The order of the District Court should be reversed and 
the preliminary injunction should be granted. 

Respectfully submitted, 

Edward J. Ennis, 

Jack Wasserman, 

Warner Bldg., 
Washington 4, D. C., 
Attorneys for Appellant. 

Lemuel B. Schofield, 

Of Counsel. 
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Complaint 

(Filed December 30, 1952) 

The plaintiff, Serge Rubinstein, respectfully alleges: 

1. That this is an action for a declaratory judgment 
under the Declaratory Judgment Act (28 U. S. C. 2201) and 
for review under the Administrative Procedure Act (5 
U. S. C. 1001, et seq.). 

2. That the plaintiff, a native of Russia and now state¬ 
less, and his parents in 1918 fled from the country of his 
birth, Russia, to escape communist persecution. That 
plaintiff arrived in the United States in 1935, was admitted 
for permanent residence on April 3, 1938 and has resided 
continuously in the United States since that time. 

3. That the defendant is the Attorney General of the 
United States and is charged with the statuorv duty to de¬ 
termine after appropriate hearings whether aliens are to 
be deported from the United States, and supervises the 
administration of the Immigration and Naturalization 
Service and the Board of Immigration Appeals. 

4. That the plaintiff provides all the living expenses of 
his two minor citizen-children, ages six and seven, and also 
of his mother, a United States citizen over seventy years of 
age, who resides with him, and his aunt, a United States 
citizen who is also over seventy years of age. 

5. That in April of 1939, the plaintiff took a Caribbean 
cruise for six to ten day on the S.S. Kungsholm, making a 
round trip from New York City. 

6. That on April 23, 1947, plaintiff was convicted of vio¬ 
lation of 50 App. U. S. C. 311 and sentenced to imprison¬ 
ment for two and one half years. United States v. Rxibin- 
stein, 166 F. (2d) 249. 

7. That the plaintiff was thereafter served with a war¬ 
rant of arrest in deportation proceedings issued by the 
District Director of the Immigration and Naturalization 
Service at Philadelphia. 

8. That thereafter the plaintiff was accorded a deporta¬ 
tion hearing on November 5, 1948. 

9. That the Hearing Officer who presided at such first 
hearing recommended that the warrant of arrest be can- 





celled and the proceeding terminated upon the ground that 
plaintiff’s crime did not involve moral turpitude. 

10. That the District Director at Philadelphia reviewed 
the aforesaid deportation order and although not author¬ 
ized to do so, he filed a memorandum recommending depor¬ 
tation. 

11. That thereafter without any request on the part of 
plaintiff, and contrary to his desires, the Commissioner of 
Immigration directed a hearing de novo. 

12. That a rehearing was held on October 1, 1951. 

13. That the rehearing was conducted by a presiding 
officer who was subject to the control and supervision of 
officials in the Immigration Service and in the Department 
of Justice who engaged in prosecuting and investigatory 
functions. 

14. That the aforesaid presiding official was improperly 
influenced by the views of his superiors, including the Dis¬ 
trict Director at Philadelphia, recommending deportation. 

15. That the aforesaid hearing was required to be con¬ 
ducted under oath. 

16. That the presiding officer administered a purported 
oath but was not authorized so to do by any federal or 
state law. 

17. That the said rehearing was not authorized by law, 
was prejudicial to plaintiff, and was null and void. 

18. That upon rehearing as aforesaid, the presiding 
officer recommended plaintiff’s deportation upon the ground 
that his crime involved moral turpitude and was committed 
within five years after entry into the United States. 

19. That upon appeal, the Board of Immigration Appeals 
ordered the plaintiff’s deportation and referred the case to 
the Attorney General for review of the Board’s decision. 
That the Attorney General affirmed the Board’s decision. 

20. That in reaching the conclusion to deport plaintiff, 
the defendant acting through his agents considered matters 
outside the record of hearing which was available to plain¬ 
tiff and his counsel. 

21. Upon information and belief, that defendant main¬ 
tains a separate confidential file concerning plaintiff which 
is not available to plaintiff or his counsel. 


43 


22. Upon information and belief, that the defendant 
received many letters, telegrams and other communications 
urging plaintiff’s deportation. 

23. Upon information and belief, that defendant’s atten¬ 
tion was directed to newspaper columns urging plaintiff’s 
deportation. 

24. Upon information and belief, that defendant is in 
possession of confidential information relative to plaintiff 
which was not made available to plaintiff and his counsel. 

25. Upon information and belief, that the deportation 
order herein was entered and plaintiff’s case was considered 
by defendant and his subordinates in the light of unfavor¬ 
able newspaper publicity and confidential information not 
disclosed to plaintiff. 

26. That by reason of the foregoing, plaintiff was denied 
the rudimentary requirements of due process and elemen¬ 
tary fairness, and the deportation hearing and order herein 
were null and void. 

27. That plaintiff is not a citizen of any country and is 
now stateless. 

28. That plaintiff has no residence or domicile in any 
country except the United States. 

29. That plaintiff has no passport or other travel docu¬ 
ments and has no right to enter any foreign country. 

30. That the order of deportation herein does not specify 
the place to which the plaintiff is to be deported. 

31. That the order of deportation entered herein is vague, 
and null and void. 

32. That the defendant has. not accorded plaintiff a hear¬ 
ing as to the place to which he is to be deported nor does he 
intend to grant him such hearing, although requested to so 
do. 

33. That plaintiff has not been convicted of a crime in¬ 
volving moral turpitude. 

34. That plaintiff is not subject to deportation. 

35. That defendant is threatening to take plaintiff into 
custody for the purpose of deporting him and unless re¬ 
strained will do so, causing plaintiff irreparable injury. 
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Wherefore, plaintiff prays for judgment declaring that 

(a) The deportation hearing herein was unfair, null 
and void. 

(b) The deportation order herein was null and void. 

(c) That the plaintiff is not subject to deportation. 

(d) Restraining the defendant from taking plaintiff 
into custody and deporting him. 

(e) For such other and further relief as may be 
appropriate. 

Jack Wasserman, 

Attorney for Plaintiff, 

Warner Building, 
Washington 4 , D. C. 

Lemuel B. Schofield, Esq. 

Edward J. Ennis, Esq. 

Of Counsel. 

Motion for Preliminary Injunction 
(Filed, December 30, 1952) 

The plaintiff, by his attorneys, moves the court for an 
order granting a temporary restraining order and prelimi¬ 
nary injunction against the defendant pending determina¬ 
tion of this suit and until further order of the court upon 
the grounds and in accordance with the prayers set forth 
in the complaint and other papers filed herein. 

Jack Wasserman, 

Attorney for Plaintiff, 

Warner Bldg.. 
Washington 4 , D. C. 

Lemuel B. Schofield, Esq. 

Edward J. Ennis, Esq. 

Of Counsel. 



45 


Affidavit 

(Filed, December 30, 1952) 

District of Columbia, 

City of Washington, ss: 

Jack Wasserman, being duly sworn, deposes and says: 

1. That he is one of plaintiff’s attorneys in the above 
entitled action. 

2. That as more fully appears from the complaint filed 
herein, the defendant has entered an order of deportation 
against plaintiff herein and is threatening to take him into 
custody for the purpose of deporting him. 

3. That the defendant has been advised that plaintiff in¬ 
tends to seek judicial review of the order of deportation 
but has nevertheless advised plaintiff’s attorneys that he 
plans to take plaintiff into custody. 

4. That the plaintiff and his parents in 1918 fled from the 
country of his birth, Russia, to escape communist persecu¬ 
tion. That plaintiff arrived in the United States in 1935 
and has resided continuously in the United States since 
1938—approximately 14 years. That he resides at 814 Fifth 
Avenue, New York, New York. That he provides all the 
living expenses for his citizen mother and citizen aunt, both 
over seventy, and his minor American-born children, age 
six and seven. 

5. That defendant is seeking to deport plaintiff because 
of a violation of Section 11 of the Selective Service and 
Training Act of 1940 (50 U. S. C. Appendix 311) committed 
in 1943. Plaintiff can be deported only if the crime involved 
moral turpitude and if he has had a fair administrative 
hearing. Plaintiff believes that the crime did not involve 
moral turpitude and that he was not accorded a fair hear¬ 
ing for the reasons detailed in his complaint and accord- 
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ingly is seeking judicial review of these issues. That such 
judicial review is sought in good faith. 

6. That if the defendant is not enjoined from proceed¬ 
ing under the order of deportation, plaintiff will be taken 
into custody and deprived of his liberty until such time 
as the proceeding has been determined. 

7. That plaintiff will thereby be deprived of his ability 
to earn a living and support himself and his dependents 
and this court may be deprived of jurisdiction over the 
declaratory judgment action herein filed by plaintiff against 
defendant. 

8. That plaintiff’s removal from the United States will 
leave him without remedy. 

9. That the plaintiff has resided in the United States for 
fourteen years and is being deported for a statutory offense 
committed some ten years ago. That he has been granted 
administrative bail during the entire administrative hear¬ 
ing herein. That the best interests of the United States 
will not be adversely affected by continuing to permit plain¬ 
tiff to be at large. That there has been no suggestion by 
anyone that plaintiff is hostile in any manner to the Gov¬ 
ernment of the United States or does not adhere to the 
principles of Democracy or has been engaged or is engaged 
or is likely to engage in any subversive activity or is en¬ 
gaged or is likely to engage in any criminal or reprehensible 
activities. 

10. That in all similar cases, the defendant has author¬ 
ized the continuation of bail for persons similarly situated 
during judicial review, and defendant’s denial of the con¬ 
tinuation of bail herein constitutes an abuse of discretion. 

11. That as plaintiff has dependents as noted above, is 
gainfully employed and the president of several business 
corporations, his detention for any period will result in ir¬ 
reparable injury and damage to him and to the business 
interests of the corporations. 
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Wherefore he prays that a restraining order and a pre¬ 
liminary injunction issue enjoining the defendant from any 
action seeking to take him into custody or to remove him 
from the United States under the order of deportation 
herein. 

(S.) Jack Wasserman 

(Jurat omitted in printing) 

Temporary Restraining Order 

(Denied by Judge Pine, December 30,1952, 4:00 P.M.) 

Upon consideration of the application of the plaintiff for 
a restraining order pendente lite against the defendant, 
and it appearing to the court that the acts of the defendant 
threatening to take the plaintiff ino custody and deporting, 
him, and his refusal to permit plaintiff to be at large on 
bail pending judicial review, will subject the plaintiff to 
irreparable injury, and that the actions of the defendant 
should be immediately restrained, and there is no oppor¬ 
tunity for delay to give a hearing to the defendant in ad¬ 
vance of such restraining order without subjecting the 
plaintiff to irreparable injury and deprivation of his means 
of livelihood, It is, by this Court, this day of December, 
1952 

Adjudged and ordered, that the defendant, James P. Mc- 
Granery, the Attorney General of the United States, and 
his subordinates, clerks and employees of every kind, be 
and they hereby are restrained and enjoined from taking 
any further steps with a view toward taking plaintiff into 
custody and/or deporting him until further order to be 
entered herein; Provided an injunctive undertaking in the 
sum of $250 be given and approved by the Court, and con¬ 
ditioned to pay such costs and damages as may be incurred 
or suffered by any party to this action who may be found 
to have been wrongfully restrained thereby, and provided 

further that this order shall expire on the - day of 

-, 195— unless within said time it shall be ex¬ 
tended for good cause shown for a like period, And it is 
further 
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Ordered and adjudged that the matter of the issuance 
of a preliminary injunction herein be set for hearing be¬ 
fore the Motions Judge of this Court on the-day of 

-, 195— at 10:00 o’clock in the forenoon, provided 

a copy of this order is served on defendant, James P. Mc- 
Granery, on or before the-day of-, 195— 


Signed on 


United States District Judge. 
195-. M. 


Undertaking for $250 approved and filed December — , 
1952. 

-, Cleric. 


Bv 


Deputy Clerk. 


Denied, 4:00 P. M. December 30, 1952. 


David A. Pine, 

U. S. D. J . 

United States Court of Appeals 
For the District of Columbia Circuit, January Term, 1953 

No. 11,665 

Before: Edgerton, Bazelon and Fahy, Circuit Judges, in 
Chambers. 

Order 


(Filed, January 5, 1953) 

The Supreme Court having decided in Kristenson v. Mc¬ 
Grath, 340 U. S. 16 (1950), that an action for declaratory 
judgment lies to test the validity of a final order of deporta¬ 
tion, and it appearing to follow that the validity of an 
order of detention incidental to an order of deportation 
may be similarly tested; 

It is ordered by the Court that this case be, and it is 
hereby, remanded to the District Court for consideration 
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of the question of detention in accordance with the prin¬ 
ciples applicable in habeas corpus proceedings, together 
with such other questions as may be before the Court; and 
It is further ordered by the Court that the restraining 
order of this Court heretofore entered herein be, and it 
is hereby, continued in effect until further order of the 
District Court, and that the mandate issue forthwith. 


Dated: January 5, 1953. 

Opinion 


Per Curiam. 


(Filed, January 23, 1953) 

The plaintiff, Serge Rubenstein, an alien of Russian birth 
arrived in the United States in 1935 and was admitted for 
permanent residence on April 3, 1938. On April 23, 1947 
plaintiff was convicted of violation of 50 U. S. C. app. § 311 
and was sentenced to imprisonment for two and a half 
years. United States v. Rubenstein, et al. 166 F (2d.) 249. 
The indictment upon which plaintiff was found guilty 
charged him with the filing of false affidavits and conspiracy 
to file false affidavits for the purpose of evading the draft. 
Following certain administrative proceedings the Board 
of Immigration Appeals ordered plaintiff’s deportation and 
referred the case to the Attorney General for review of the 
Board’s decision. The Attorney General affirmed the 
Board’s decision. The deportation was ordered upon the 
ground that the crime for which plaintiff had been con¬ 
victed involved moral turpitude and was committed within 
five years after plaintiff’s entry into the United States. 

By 'the complaint filed herein plaintiff asks a judgment 
declaring the deportation order null and void; that he is 
not subject to deportation; that the deportation hearing 
was unfair and that defendant be enjoined from taking 
plaintiff into custody and deporting him. On December 30, 
1952 Judge Pine of this court denied plaintiff’s request 
for a temporary restraining order expressing his belief 
that after arrest habeas corpus proceedings would afford 
plaintiff an adequate remedy. An appeal was taken from 
Judge Pine’s order. The Court of Appeals for this cir- 
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cuit heard counsel for defendant concede that plaintiff’s 
detention was not required for public security reasons and 
on December 31, 1952 entered an order restraining the de¬ 
fendant from revoking plaintiff’s bail and from taking him 
into custody and providing that such stay would expire 
at eleven o’clock A. M. on January 5,1953 unless extended 
by further order of that court and on January 2, 1953 en¬ 
tered the following order: 

“The Supreme Court having decided in Kristensen v. 
McGrath, 340 U. S. 162 (1950), that an action for 
declaratory judgment lies to test the validity of a final 
order of deportation, and it appearing to follow that 
the validity of an order of detention incidental to an 
order of deportation may be similarly tested; 

It is ordered by the Court that this case be, and it 
is hereby, remanded to the District Court for considera¬ 
tion of the question of detention in accordance with 
the principles applicable in habeas corpus proceed¬ 
ings, together with such other questions as may be 
before the Court; and 

It is further ordered bv the Court that the restrain- 
ing order of this court heretofore entered herein be, 
and it is hereby, continued in effect until further order 
of the District Court, and that the mandate issue forth¬ 
with.” 

In view of the expression of the Supreme Court in Kris¬ 
tensen v. McGrath referred to in the order of the Court of 
Appeals which has been quoted it is not doubted that the 
plaintiff may test the legality of the order of deportation 
as he does in this action in a suit for a declaratory judg¬ 
ment. It clearly appears that plaintiff who is not in cus¬ 
tody may seek his remedy in this action and is not required 
as his only remedy to proceed through the writ of habeas 
corpus when and if he be arrested and detained. 

The matter presently before the court is whether, pend¬ 
ing final decision in his action for declaratory judgment, 
plaintiff has made a sufficient showing to justify the court 
in granting a preliminary injunction restraining the de¬ 
fendant from arresting the plaintiff and taking him into 



custody. It will be noted that the complaint is not under 
oath but is signed simply by an attorney for plaintiff. 
Plaintiff’s motion for preliminary injunction is supported 
by the affidavit of the attorney who signed the complaint. 
An examination of such affidavit indicates that in large part 
it is not made upon personal knowledge but is in substance 
and effect a restatement of matters set out in the complaint. 

While plaintiff contends that the hearing which resulted 
in the order of deportation lacks due process no factual 
basis is shown which supports such contention. It appears 
that the only ground for his motion with substance is his 
view T that the crime of which he was convicted did not in¬ 
volve moral turpiture. 

Moral turpitude has been variously defined by the courts. 
Perhaps the definition more commonly accepted is that it 
describes an act of baseness, vileness or depravity in the 
private and social duties which a man owes to his fellow 
men or to society in general, contrary to the accepted and 
customary rule of right and duty between man and man. 
The courts have generally included crimes malum in se 
conspiracy, embezzlement, extortion, fraud, interference 
with military forces, larceny, libel and slander, perjury, re¬ 
ceiving stolen property, receiving reward under color of 
office, robbery, swindling, use of mails to defraud, viola¬ 
tion of espionage lawrs, violation of narcotics act, violation 
of prohibition law. 

It has been defined to mean anything done contrary to 
justice, modesty, or good morals. It has been said that if 
one conspires against the public interest by agreeing to 
violate the law or some rule of public policy, the act in¬ 
volves moral turpitude. It has been said that the use 
of the word moral proceeding the word turpitude adds 
little meaning since turpitude means anything done con¬ 
trary to justice, honesty, modesty or good morals. Courts 
have held that moral turpiture as used in criminal statutes 
is not limited in its meaning to offenses which are malum 
in se and may include those which are merely malum pro¬ 
hibitum, as the concept of moral turpitude depends upon 
the state of public morals, varying according to the times, 
as it involves violation of a rule of public policy and morals. 






52 


Many courts have held that crimes involving fraud are 
crimes which involve moral turpitude and this relates to 
statutes authorizing deportation of aliens who are charged 
with the commission of crimes described in statutes as 
involving moral turpitude. Likewise it has been said that 
conspiring to defraud a person ■ by deceit involves moral 
turpitude within a statute authorizing deportation of aliens 
convicted of crimes involving moral turpitude. Where an 
alien was convicted of having concealed assets from the 
Trustees in Bankruptcy the crime was defined to be one 
involving moral turpitude within the meaning of the Im¬ 
migration Act 1917, Section 19, for which he could be de¬ 
ported. An alien convicted of making false statements re¬ 
garding another alien’s name and entry into the United 
States held convicted of crime involving moral turpitude 
within deportation act, 8 U. S. C. A. Sections 155, 414. 

Jordan, District Director of Immigration and Naturaliza¬ 
tion v. De George, 341 U. S. 223 involved a deportation pro¬ 
ceeding in which De George was being deported on the 
basis of his conviction of a crime involving moral turpitude. 
The crime charged was a conspiracy to defraud the United 
States of taxes on distilled spirits. It was held that the 
crime involved moral turpitude within the meaning of the 
Immigration Act of 1917, 8 U. S. C. Section 155(a). The 
Supreme Court stated “Fraud is the touch stone by which 
this case should be charged. The phrase 1 crime involving 
moral turpitude’ has without exception been construed to 
embrace fraudulent conduct.” 

It is well settled in the law” that before a court will issue 
a preliminary injunction the movant must establish with 
reasonable certainty that he will be successful in the ulti¬ 
mate action. This principle is well stated in Hall Signal 
Co. v. General Ry. Signal Co., 153 Fed. 907. In that case 
the court stated the requirement in this manner; “It is a 
cardinal principle of equity jurisprudence that a prelimi¬ 
nary injunction shall not issue in a doubtful case. Unless 
the court be convinced with reasonable certainty that the 
complainant must succeed at final hearing the writ should 
be denied.” The doctrines of that case has been consist¬ 
ently followed by the courts. See St. Louis Street Mach. 



Co. v. Sanitary Street Flushing Mach. Co., 161 Fed. 753; 
Atlantic & Gulf West Coast v. United States, 90 F. Supp. 
554; Swack v. Kraus Bros. & Co., 97 F. Supp. 719; United 
States v. Libby, McNeil & Libby, 98 F. Supp. 601. 

Considering the facts which are well pleaded and the 
principles of law involved it results that the plaintiff has 
failed to make a sufficient showing to justify the issuance 
of a preliminary injunction. 

Plaintiff’s motion for preliminary injunction will be 
denied. Counsel for defendant will present an appropri¬ 
ate order. 

F. Dickinson Letts, 

Judge. 

Order 

(Filed January 23, 1953) 

Upon consideration of the pleadings and the memoran¬ 
dum filed herein, and it appearing to the Court that plain¬ 
tiff has not made a sufficient showing to justify the issuance 
of a preliminary injunction, it is, this 23 day of January, 
1953, 

Ordered that the motion for preliminary injunction be, 
and it is hereby, denied. 

F. Dickinson Letts, 

Judge. 

Certificate of Service 

I hereby certify that service of the foregoing Order was 
made upon plaintiff by mailing a copy thereof to his attor¬ 
ney, Jack Wasserman, Esq., Warner Building, Washington, 
D. C., this 23rd day of January, 1953. 

(S.) Robert M. Scott, 
Assistant United States Attorney. 


Notice of Appeal 


(Filed January 24, 1952) 

Notice is hereby given that plaintiff hereby appeals from 
the denial of the motion by plaintiff for a preliminary in¬ 
junction herein and the failure of the District Court to 
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comply with the mandate of the Court of Appeals herein to 
determine the question of plaintiff’s detention in accord¬ 
ance with applicable rules of habeas corpus. 

Jack Wasserman, 

Attorney for Plaintiff, 

Warner Building, 
Washington 4, D. C. 

Dated January 23,1953. 

Stipulation Designating Record 
(Filed January 27, 1953) 

It is hereby stipulated by and between the attorneys for 
the respective parties herein that the record on appeal 
consist of the following: 

1. Complaint. 

2. Motion for Preliminary Injunction. 

3. Application for Restraining Order. 

4. Order denying Restraining Order. 

5. Mandate of Court of Appeals. 

6. Opinion of Judge Letts filed January 23,1953, Denying 
Motion for Prelimnarv Injunction. 

7. Order Denying Preliminary Injunction. 

8. Notice of Appeal filed January 24, 1953. 

9. Stipulation Designating Record. 


United States Circuit Court for the District of Columbia 

Circuit 

No. 11683 

Motion for Restraining Order 
(Filed January 24,1953) 

Comes now the appellant and respectfully moves the 
Court for an order restraining the appellee and his suc¬ 
cessor, Hon. Herbert Brownell, Attorney General, from 
apprehending and detaining appellant pending appeal and 
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decision of this Court from a denial filed January 23, 1953 
of appellant’s motion for a preliminary injunction. 

1. On January 23,1953 the District Court signed and filed 
an order herein denying appellant’s motion for a prelimi¬ 
nary injunction herein. As of 9.00 A. M., January 24,1953, 
appellant’s counsel has not seen or received a copy of said 
order, although the first mail of the day has been delivered 
to his office. 

2. Appellee’s successor, Herbert Brownell, as Attorney 
General is seeking to apprehend and detain appellant pur¬ 
suant to a vrarrant of deportation which designates no 
country to which appellant shall be deported and without 
affording him a hearing upon the issue of physical persecu¬ 
tion. On the night of January 23, 1953 agents of appellee’s 
successor were outside appellant’s home in New York ready 
to apprehend him. 

3. On January 23,1953, Judge F. Dickinson Letts, denied 
appellant’s request for a stay pending appeal. 

4. Notice of Appeal will be filed on January 24, 1953 and 
counsel will requisition the District Court file containing 
the order and opinion herein of Judge Letts together with 
the additional memoranda of law which were submitted to 
the Court below. 

5. Appellant submits that the Court below did not com¬ 
ply with the mandate of this Court and determine the ques¬ 
tion of appellant’s detention in accordance with applicable 
rules of habeas corpus and that it has not correctly ruled 
upon the motion for a preliminary injunction. 

6. Appellant further submits that as a matter of discre¬ 
tion, this Court should grant a restraining order pending 
decision of the appeal which is being filed today. 

Respectfully submitted, 

Jack Wasserman, 

Attorney for Appellant, 

Warner Bldg., 
Washington 4, D. C. 
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United States Court of Appeals for the District of 
Columbia Circuit, January Term, 1953 

No. 11683 

Before: Edgerton, Bazelon and Fahy, Circuit Judges, in 

Chambers 

Order # 

(Filed January 26,1953) 

This cause came on to be heard on appellant’s motion 
for an order restraining the appellee from apprehending 
and detaining the appellant pending appeal from an order 
of the District Court entered January 23, 1953, which order 
denied appellant’s motion for a preliminary injunction 
restraining the appellee from apprehending and detaining 
appellant pending determination of this suit. 

It appears that 

(1) By order of this court entered January 5, 1953, on 
appeal from denial of a temporary restraining order, this 
case was remanded to the District Court for consideration 
of the question of appellant’s threatened and imminent 
detention, in accordance with the principles applicable in 
habeas corpus proceedings, together with such other ques¬ 
tions as were before the court. 

(2) Upon remand the District Court entered an order 
denying a preliminary injunction, in reliance on its opinion 
that the order of deportation under review was valid be¬ 
cause a crime of which appellant had previously been 
convicted involved moral turpitude. 

(3) Another question for consideration in a habeas 
corpus proceeding and therefore in this declaratory judg¬ 
ment suit (McGrath v. Kristensen, 340 U. S. 162) is whether 
Sections 242(a) and 242(c) of the Immigration and Nation¬ 
ality Act of 1952, Public Law 414, 82d Cong., 2d Sess., 66 
Stat. 163 et seq., authorize or forbid the arrest and deten¬ 
tion of appellant in the present circumstances. Without 
assessing any other pertinent question, we think this a sub- 


• As amended by the Court’s order of January 27, 1953. 
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stantial one which must be determined on this appeal. 
Under Section 242(a) the appellee may take an alien into 
custody pending administrative determination of deport¬ 
ability as provided in Section 242(b), and may continue 
that custody “pending such final determination of deport- 
abilitv”. The only other authority for detention is Section 
242(c), which authorizes appellee to take an alien into cus¬ 
tody during a specified period for the purpose of effecting 
departure. This section may be read as meaning that the 
period does not commence until after “a final order of 
deportation under administrative processes . . . or, if 
judicial review is had, then from the date of the final order 
of the court”. Since the appellant was not in custody dur¬ 
ing the period of administrative determination, now com¬ 
pleted, since the administrative order is now under judicial 
review, and since departure cannot be compelled pending 
judicial review, a substantial question arises whether the 
Attorney General may, absent the sort of security purpose 
contemplated by the Act, take appellant into custody before 
“the date of the final order of the court” upon judical re¬ 
view. 

(4) As we noted in our order of December 31,1952, coun¬ 
sel for the appellee have stated to the court that no injury 
to the public interest is to be anticipated from postponing 
the appellant’s arrest. 

It is therefore ordered by the court that the appellee be 
and he is hereby restrained until further order of this 
court from revoking the appellant’s bail and from taking 
him into custody on a warrant of arrest for deportation; 
and 

It is further ordered that the brief for the appellant on 
this appeal be filed on or before February 9, 1953 and the 
brief for the appellee on or before February 23, 1953, and 
that this appeal be set for argument February 27, 1953. 

Dated Jan. 26, 1953. 


Per Curiam 

Fahy, Circuit Judge, dissenting: 

Pending the appeal from the denial by the District Court 
of a preliminary injunction which was there sought to re- 
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strain the Attorney General, appellee, from apprehending 
and detaining appellant, we are asked so to restrain the 
appellee, it being conceded that no injury to the public in¬ 
terest from a security standpoint is involved. 

As I read the statute, Public Law 414, 82nd Cong., 2d 
Sess., 66 Stat. 163 et seq., particularly § 242(c), the Attor¬ 
ney General is authorized at this point in the deportation 
proceedings, which have progressed to a final administra¬ 
tive order of deportation, to detain appellant, release him 
on bond in an amount and containing such conditions as 
the Attorney General may prescribe, or release him on 
such other conditions as the Attorney General may pre¬ 
scribe. The warrant of deportation under which appellee 
now seeks to apprehend and detain appellant does not ex¬ 
haust the discretion reposed by these provisions in the 
appellee; and if after apprehension that discretion should 
be illegally exercised, or if appellant should otherwise be 
illegally detained, relief by writ of habeas corpus would be 
available to appellant. In these circumstances I would not 
now intervene by our injunctive process to restrain the 
Attorney General. Although McGrath v. Kristensen, 340 
U. S. 162 (1950), holds that the declaratory judgment pro¬ 
cedure, which appellant is pursuing, is available to test the 
legality of a deportation order, it does not follow that the 
equitable powers of this court need be exercised to restrain 
steps which at present, as they seem to me, accord with the 
statutory plan in deportation cases. 


(6389) 
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QUESTIONS PRESENTED 


1. Whether the Immigration and Nationality Act of 1952, 
Public Law 414, 82d Cong., 2d Sess., 66 Stat. 163, et seq., 
requires that the appellee exercise supervision and control 
over the appellant during judicial review. 

2. If such authority exists, and assuming appellee had 
ordered appellant detained, to what extent is the appellee’s 
discretion subject to judicial review? 

3. Whether appellant has alleged grounds in his com¬ 
plaint that will entitle him to succeed in his ultimate action 
and has he established with reasonable certainty that he 
will succeed upon such grounds. 

4. Whether the District Court abused its discretion in 
denying injunctive relief. 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11683 

Serge Rubinstein, appellant 

v. 

Herbert Brownell, Attorney General of the United 

States, appellee 


BRIEF FOR APPELLEE 


STATEMENT OF FACTS 

Rubinstein, a native of Russia, was admitted to the 
United States for permanent residence on April 3, 1938 
(J.A. 49). His last entry into the United States was in 
April, 1939 (J.A. 41). 

On April 23, 1947, he was convicted and sentenced to 
imprisonment for two and one-half years and fined $10,000 
for each of five counts, the sentences to run concurrently, 
for violation of the Selective Training and Service Act of 
1940 (50 U.S.C. App. $311). On appeal, the Court of 
Appeals reversed the judgment on the first count and af¬ 
firmed the judgment on the remaining counts. United 
States v. Rubinstein, et al., 166 F. 2d 249 (C.A. 2, 1948), 
cert . denied 333 U.S. 868. The acts of which he was found 
guilty were the filing of false affidavits in an attempt to 
evade the draft and conspiracy to file such false affidavits. 

On April 29, 1947, a warrant of arrest was issued in 
deportation proceedings, charging that Rubinstein was sub¬ 
ject to deportation under section 19 of the Immigration 

(l) 
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Act of 1917 (8 U.S.C. § 155) because of his conviction and 
sentence. A hearing was held on November 5, 1948, at the 
United States Penitentiary at Lewisburg, Pennsylvania, 
where Rubinstein was then serving his sentence (J.A. 41). 
The hearing officer who presided at the deportation hearing 
filed a written opinion in which he concluded that the 
crimes of which Rubinstein had been convicted did not 
involve moral turpitude, and recommended that the war¬ 
rant of arrest be cancelled. On review, the District Director 
of the Immigration and Naturalization Service at Phila¬ 
delphia forwarded the record to the Commissioner of Im¬ 
migration and Naturalization, and submitted a memoran¬ 
dum voicing disagreement with the conclusion reached by 
the hearing officer (J.A. 42). 

On February 20,1950, the United States Supreme Court 
announced its decision in Wong Yang Sun v. McGrath , 339 
U.S. 33, holding that the hearings in deportation proceed¬ 
ings were subject to the requirements of the administrative 
Procedure Act. For this reason the hearing of November 
5,1948, was void. Accordingly, the Commissioner of Immi¬ 
gration and Naturalization ordered a new hearing (J.A. 
42). 

On October 1,1951, a new hearing was held by a hearing 
officer of the Immigration and Naturalization Service who 
found the charges contained in the warrant of arrest to be 
sustained and recommended that Rubinstein be deported 
upon the ground that the crimes of which he was convicted 
involved moral turpitude (J.A. 42). Following appeal 
to the Commissioner of Immigration and Naturalization 
and to the Board of Immigration Appeals, the Attorney 
General affirmed the recommendation of deportation and 
entered an order of deportation on December 29,1952 (J.A. 
42). On the same day the District Director of the Immigra¬ 
tion and Naturalization Service issued a warrant of depor¬ 
tation and directed that Rubinstein, who was then at large 
under bond, surrender for deportation. 

On December 30, 1952, appellant filed a complaint in the 
court below, seeking a declaratory judgment and review 
under the Administrative Procedure Act of the order of 


3 


deportation (J.A. 41). On the same day appellant filed 
a motion for a preliminary injunction and sought a tem¬ 
porary restraining order (J.A. 44). Appellant’s counsel 
filed an affidavit purporting to support the motion for a 
preliminary injunction (J.A. 45). 

The lower court denied appellant’s motion for a tempo¬ 
rary restraining order on December 30, 1952 (J.A. 47). 
This matter was immediately taken to the Court of Appeals, 
which granted a restraining order pending further order 
of the District Court (J.A. 48-49). 

The motion for preliminary injunction was fully argued 
before the District Court. Upon consideration of the plead¬ 
ings and memoranda filed therein, that Court, on January 
23, 1953, entered an opinion and an order denying appel¬ 
lant’s motion for preliminary injunction (J.A. 49-52). 
This is an appeal from the order denying appellant’s motion 
for preliminary injunction to restrain appellee from taking 
appellant into custody or to remove him from the United 
States under the outstanding order of deportation during 
the pendency of judicial review. 

STATUTES INVOLVED 

The Immigration and Nationality Act of 1952, Public 
Law 414, 82d Cong., 2d Sess., 66 Stat. 163 et seq., is the prin¬ 
cipal Act involved herein. The pertinent parts of that Act 
are as follows: 

‘‘242(a) Pending a determination of deportability in 
the case of any alien as provided in subsection (b) of 
this section, such alien may, upon warrant of the At¬ 
torney General, be arrested and taken into custody. 
Any such alien taken into custody may, in the discre¬ 
tion of the Attorney General and pending such final de¬ 
termination of deportability, (1) be continued in cus¬ 
tody; or (2) be released under bond in the amount of 
not less than $500 with security approved by the At¬ 
torney General, containing such conditions as the At¬ 
torney General may prescribe; or (3) be released on 
conditional parole. But such bond or parole, whether 
heretofore or hereafter authorized, may be revoked at 
any time by the Attorney General, in his discretion, and 
the alien may be returned to custody under the war- 
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rant which initiated the proceedings against him and 
detained until final determination of his deportability. 
Any court of competent jurisdiction shall have author¬ 
ity to review or revise any determination of the At¬ 
torney General concerning detention, release on bond, 
or parole pending final decision of deportability upon 
a conclusive showing in habeas corpus proceedings that 
the Attorney General is not proceeding with such rea¬ 
sonable dispatch as may be warranted by the particular 
facts and circumstances in the case of any alien to de¬ 
termine deportability.” 

“242(c) When a final order of deportation under ad¬ 
ministrative processes is made against any alien, the 
Attorney General shall have a period of six months 
from the date of such order, or, if judicial review is 
had, then from the date of the final order of the court, 
within which to effect the alien’s departure from the 
United States, during which period, at the Attorney 
General \s discretion, the alien may be detained, released 
on bond in an amount and containing such conditions 
as the Attorney General may prescribe, or released on 
such other condition as the Attorney General may pre¬ 
scribe. Any court of competent jurisdiction shall have 
authority to review or revise any determination of the 
Attorney General concerning detention, release on bond, 
or other release during such six-month period upon a 
conclusive showing in habeas corpus proceedings that 
the Attorney General is not proceeding with such rea¬ 
sonable dispatch as may be warranted bv the particular 
facts and circumstances in the case of any alien to 
effect such alien’s departure from the United States 
within such six-month period. If deportation has not 
been practicable, advisable, or possible, or departure 
of the alien from the United States under the order 
of deportation has not been effected, within such six- 
month period, the alien shall become subject to such 
further supervision and detention pending eventual de¬ 
portation as is authorized in this section. The Attor¬ 
ney General is hereby authorized and directed to ar¬ 
range for appropriate places of detention for those 
aliens whom he shall take into custody and detain under 
this section. * * *” 

243(a) The deportation of an alien in the United 
States provided for in this Act, or any other Act or 
treaty, shall be directed by the Attorney General to a 
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country promptly designated by the alien if that coun¬ 
try is willing to accept him into its territory, unless 
the Attorney General, in his discretion, concludes that 
deportation to such country would be prejudicial to 
the interests of the United States. No alien shall be 
permitted to make more than one such designation, 
nor shall any alien designate, as the place to which he 
wishes to be deported, any foreign territory contiguous 
to the United States or any island adjacent thereto 
or adjacent to the United States unless such alien is 
a native, citizen, subject, or national of, or had a resi¬ 
dence in such designated foreign contiguous territory 
or adjacent island. If the government of the country 
designated by the alien fails finally to advise the At¬ 
torney General within three months following original 
inquiry whether that government will or will not accept 
such alien into its territory, such designation may there¬ 
after be disregarded. Thereupon deportation of such 
alien shall be directed to any country of which such 
alien is a subject national, or citizen if such country 
is willing to accept him into its territory. If the gov¬ 
ernment of such country fails finally to advise the At¬ 
torney General or the alien within three months fol¬ 
lowing the date of original inquiry, or within such 
other period as the Attorney General shall deem rea¬ 
sonable under the circumstances in a particular case, 
whether that government will or will not accept such 
alien into its territory, then such deportation shall be 
directed by the Attorney General within his discretion 
and without necessarily giving any priority or prefer¬ 
ence because of their order as herein set forth ei¬ 
ther— 

(1) to the country from which such alien last en¬ 
tered the United States; 

(2) to the country in which is located the foreign 
port at which such alien embarked for the United 
States or for foreign contiguous territory; 

(3) to the country in which he was born; 

(4) to the country in which the place of his birth is 
situated at the time he is ordered deported; 

(5) to any country in which he resided prior to en¬ 
tering the country from which he entered the 
United States; 

(6) to the country which had sovereignty over the 
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birthplace of the alien at the time of his birth; 
or 

(7) if deportation to any of the foregoing places or 
countries is impracticable, inadvisable, or im¬ 
possible, then to any country which is willing to 
accept such alien into its territory. 

“243(h) The Attorney General is authorized to 
withhold deportation of any alien within the United 
States to any country in w’hich in his opinion the alien 
would be subject to physical persecution and for such 
period of time as he deems to be necessary for such 
reason.’ ’ 

SUMMARY OF ARGUMENT 

The appellee submits that he is empowered by the Act 
involved to exercise control and supervision over appellant 
during the period of judicial review; that he may, in his 
discretion, detain appellant, release him on bond, or re¬ 
lease him otherwise, depending on which he believes to be 
the proper form of control and supervision; that he has the 
right to execute the warrant of deportation before he ex¬ 
ercises his discretion; that should he determine to detain 
appellant, such exercise of his discretion is not subject to 
review except in a habeas corpus proceeding upon a con¬ 
clusive showing that he is not proceeding with reasonable 
dispatch to effect the alien’s departure. 

The appellee also submits that it is incumbent upon ap¬ 
pellant to establish with reasonable certainty that he will 
be successful in his ultimate action in order to be entitled 
to injunctive relief; that he failed to do this; that the Dis¬ 
trict Court’s decision should not be reversed unless a clear 
abuse of that Court’s discretion is shown. 

ARGUMENT 

I 

Supervision and Control of an Alien Is Required By Section 
242(c) During Judicial Review 

By its order of January 25,1953, this Court granted tem¬ 
porary relief to the appellant because it felt that there 
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was a substantial question as to “whether Sections 242(a) 
and 242(c) of the Immigration and Nationality Act of 1952, 
Public Law 414, 82d Cong., 2d Sess., 66 Stat. 163 et seq., au¬ 
thorize or forbid the arrest and detention of appellant in 
the present circumstances.’* (J. A. 56). 

The appellee submits that the question before the Court 
at this time is whether the Attorney General may, during 
judicial review, exercise supervision and control over the 
alien. Appellee desires to make it perfectly clear that he 
has not at this point in the administrative proceedings de¬ 
termined whether the alien shall be detained, released on 
bond, or released otherwise. 1 As there has been no such 
determination, the question of whether the Attorney Gen¬ 
eral has abused his discretion by ordering the alien detained 
following the execution of the warrant is not before the 
Court. 

A. The Language of Section 242(c) Empowers the Attor¬ 
ney General To Supervise and Control a Deportable 
Alien During the Period of Judicial Review. 

The language of the statute, while not as clear as de¬ 
sired, gives the Attorney General the authority to continue 
his supervision and control over an alien found to be de- 

1 At page 18 of his brief, appellant asserts that “Throughout this 
case appellee has asserted the intention to detain appellant ‘for 
deportation.’ This, then, is not a case where the Attorney General 
intends to exercise discretion if he should be permitted to secure 
custody of appellant. Upon this record, it is established that he 
has already made a determination not to release him on bail when 
apprehended.” This is simply not so and the record is barren of 
any such position by appellee. Counsel for appellee has adamantly 
maintained throughout each and every appearance before the Courts 
that no determination has yet been made and that no determination 
can be made until the warrant is executed. That such has always 
been appellee’s position is abundantly clear from Judge Fahy’s dis¬ 
senting opinion of January 26, 1953, in which he stated: “The war¬ 
rant of deportation under which appellee now seeks to apprehend 
and detain appellant does not exhaust the discretion reposed by 
these provisions in the appellee; and if after apprehension that dis¬ 
cretion should be illegally exercised, or if appellant should otherwise 
be illegally detained, relief by writ of habeas corpus would be avail¬ 
able to appellant.” (Emphasis supplied.) 
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portable during the period of judicial review. The ap¬ 
plicable section, Section 242(c) provides as follows: 

“ (c) When a final order of deportation under admin¬ 
istrative processes is made against any alien, the At¬ 
torney General shall have a period of six months from 
the date of such order, or, if judicial review is had, then 
from the date of the final order of the court, within 
which to effect the alien’s departure from the United 
States, during which period, at the Attorney General’s 
discretion, the alien may be detained, released on bond 
in an amount and containing such conditions as the At¬ 
torney General may prescribe, or released on such 
other condition as the Attorney General may prescribe. 
Any court of competent jurisdiction shall have author¬ 
ity to review or revise any determination of the At¬ 
torney General concerning detention, release on bond, 
or other release during such six-month period upon a 
conclusive showing in habeas corpus proceedings that 
the Attorney General is not proceeding with such rea¬ 
sonable dispatch as may be warranted by the particular 
facts and circumstances in the case of any alien to effect 
such alien’s departure from the United States within 
such six-month period . If deportation has not been 
practicable, advisable, or possible, or departure of the 
alien from the United States under the order of de¬ 
portation has not been effected, within such six-month 
period, the alien shall become subject to such further 
supervision and detention pending eventual deporta¬ 
tion as is authorized in this section. . . .” (Emphasis 
supplied) 

The Court’s attention is directed to the italicized por¬ 
tions of the section in question. It is immediately noted, 
that four of the italicized portions are substantially iden¬ 
tical, while the fifth is wholly dissimilar beng clearly dis¬ 
tinguished by omission of the words “ six-month”. Con¬ 
sidering the italicized portions of Section 242(c) in the 
order of their appearance, we find that the first, “a period 
of six months”, refers to the time granted the Attorney 
General within which to effect the alien’s departure from 
the United States. Beyond question, this six months com¬ 
mences when a final order of deportation is made under ad- 
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ministrative processes, or if judicial review is had, then 
from the date of the final order of the Court. 

Thereafter, provision is made for judicial review. The 
second italicized portion, “during which period”, is the 
key clause. Omitted from this key clause is the six month 
limitation found in all of the other italicized portions. 
This is the only place in the section where these key words 
were omitted. As the section reads, it is respectfully sub¬ 
mitted that the key clause “during which period” encom¬ 
passes both the time granted the Attorney General to effect 
the alien’s departure following the administrative deter¬ 
mination of deportability and the period of judicial review. 
Of course, no specific time period was included in the key 
clause because of the uncertainty of the time required for 
judicial review. The remaining italicized portions of the 
statute, all containing the key words, serve to emphasize 
this view of the language. 

B. The Statutory Scheme Requires Supervision and Con¬ 
trol Over The, Alien During Judicial Review. 

Section 242(a) of this Act provides: 

“(a) Pending deportability in the case ef any alien 
as provided in subsection (b) of this section, such alien 
may, upon warrant of the Attorney General, be ar¬ 
rested and taken into custody. Any such alien taken 
into custody may, in the discretion of the Attorney 
General and pending such final determination of de¬ 
portability, (1) be continued in custody; or (2) be re¬ 
leased under bond in the amount of not less than $500 
with security approved by the Attorney General, con¬ 
taining such conditions as the Attorney General may 
prescribe; or (3) be released on conditional parole. But 
such bond or parole, whether heretofore or here¬ 
after authorized, may be revoked at any time by the 
Attorney General, in his discretion, and the alien may 
be returned to custody under the Warrant which ini¬ 
tiated the proceedings against him and detained until 
final determination of his deportability. Any court of 
competent jurisdiction shall have authority to review 
or revise any determination of the Attorney General 
concerning detention, release on bond, or parole pend- 





ing final decision of deportability npon a conclusive 
showing in habeas corpus proceedings that the At¬ 
torney General is not proceeding with such reasonable 
dispatch as may be warranted by the particular facts 
and circumstances in the case of any alien to deter¬ 
mine deportability.” 

This section is perfectly clear that the Attorney General 
may apprehend an alien pending determination of deporta¬ 
bility and detain him, release him on bond, or release him 
on conditional parole. There can be no doubt but that the 
Attorney General is empowered to exercise supervision and 
control over an alien during the period of determination 
of deportability. 

Section 242(c) clearly provides that after an order of 
deportation by the Attorney General or, of judicial review 
is had, from a final order of the court sustaining the Attor¬ 
ney General’s order of deportation, the Attorney General 
shall have a period of six months within which to effect the 
alien’s departure, during which time the Attorney General 
shall exercise supervision and control over the alien. 

It is appellee’s position that the statutory scheme, as 
well as the language of the statute, requires control and 
supervision by the Attorney General of an alien ad¬ 
ministratively found to he deportable, during judicial 
review. Appellant argues that there is no reason to provide 
authority to detain for deportation during judicial review 
(App. Br., p. 12). Appellee submits that there were ample 
and compelling reasons for Congress to have provided 
the Attorney General with authority to supervise and con¬ 
trol an alien during judicial review. 

As Congress empowered the Attorney General to super¬ 
vise and control the alien pending an administrative deter¬ 
mination of deportability and to control and supervise him 
for a period of six months following a final order of de¬ 
portation, or, if judicial review is had, from a final decision 
sustaining the order of deportation, logic makes it difficult 
to conceive that Congress would withdraw the power to 
control and supervise the alien from the Attorney General 
upon the mere filing of an action in court. This would be 
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tantamount to a holding that a person upon conviction of 
a crime could, by the mere filing of an appeal, release him¬ 
self from custody or, if on bond, prevent the trial judge 
from committing him to custody. 

To accept appellant’s premise that Congress intended 
that there he no supervision or control of the alien during 
judicial review by the Attorney General, requires also that 
one accept the resultant conclusion that Congress intended 
that there be absolutely no control or supervision over the 
alien during this period. There is no provision in the Act 
which provides for the court in which the judicial review 
is had to require that bond or collateral be posted by the 
alien during judicial review. It necessarily follows that, 
if the Attorney General’s authority to supervise-and con¬ 
trol is withdrawn and the court has no authority to require 
bond or collateral, there would be no control or supervision 
of the alien during this period. Congress could not and 
did not intend such a result. The very pattern of control 
and supervision of an alien involved in a deportation pro¬ 
ceeding requires the logical construction that the Attorney 
General’s authority is not withdrawn during judicial review. 

In further refutation of appellant’s position that there is 
no reason to provide authority for supervision and con¬ 
trol during judicial review is the necessity for such control 
and supervision. 

If one accepts the appellant’s position that the Attorney 
General has no authority to control and supervise this 
appellant, then the Attorney General has no authority to 
control and supervise any alien ordered deported who has 
sought judicial review. This would mean that aliens or¬ 
dered deported because they were dope addicts; prostitutes, 
anarchists, Communists, persons convicted'of crimes in¬ 
volving moral turpitude within five years of their entry, 
public charges, managers of houses of prostitution, and 
others, could not be controlled or supervised upon seeking 
judicial review. If the Attorney General has no authority 
over the alien during judicial review, he could not continue 
the detention of any alien he had ordered detained under 
Section 242(a) during the proceedings to determine deport- 
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ability, but would have to release him. Surely, Congress 
could not have intended that security risks, subversives, 
those likely to flee into hiding, and others, who had been 
detained during deportation proceedings could gain re¬ 
lease by merely seeking judicial review. 

It is respectfully submitted that the language of the 
statute, the scheme of the statute, and the necessity of 
supervision and control of the alien at all times clearly 
prove that the Attorney General has the authority to main¬ 
tain his supervision and control of the alien during judicial 
review. 

C. The Attorney General Must Have Opportunity After 
His Final Order of Deportation To Exercise Effectively His 
Discretion To Control cund Supervise the Alien 

Following his final order of deportation, the Attorney 
General is clothed with the right under the statute to con¬ 
trol and supervise the deportable alien in any of the pre¬ 
scribed manners he deems most appropriate to effect the 
alien’s departure. In order to determine properly which 
of these methods he will employ, it is necessary that he be 
able to obtain custody of the alien. He must be accorded 
the right to examine the alien to determine which of the 
three methods he will follow. In some instances, it may 
be that an alien would be more likely to flee into hiding 
following the order of deportation, which would necessitate 
a higher bond or detention. In other instances, it may be 
that, having made a final order of deportation, the At¬ 
torney General might deem it wise to detain a security risk, 
whom he did not detain during the pendency of the pro¬ 
ceedings. As it is submitted that the Attorney General 
does have authority to supervise and control the alien dur¬ 
ing judicial review, any interference by the court of the 
exercise of his discretion prior to the exercise of that dis¬ 
cretion would curtail its proper exercise by limiting the 
information needed to make a proper determination. To 
require the Attorney General to come before a court to 
explain his determination to increase the bond or to detain 
the alien would seriously hamper the proper administration 
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i of the immigration laws and would, in effect, place the Court 

in the position of exercising the discretion Congress has 
vested in the Attorney General. 

That Congress contemplated that the Attorney General 
would have the right to execute the warrant before exercis¬ 
ing his discretion as to whether he would detain him, release 
him on bond, or to release him otherwise, is patently clear 

► by the use of the words “detain” and “release”. Both 
words assume an initial custody in their meanings. One 
cannot be either detained or released until he has been taken 
into custody. Any doubt of this conclusion is dispelled by 
the sentence in that same section, which reads: 

u “The Attorney General is hereby authorized and 

directed to arrange for appropriate places of de¬ 
tention for those aliens whom he shall take into custody 
and detain under this section.” (Emphasis supplied) 

It is submitted that there are persuasive and compelling 

► . reasons in addition to statutory authority for the appellee 

to execute the warrant prior to determination. 

D. Assuming A Determination Had Been Made By The At¬ 
torney General To Detain the Appellant Following the 
Order of Deportation, Such Determination Would not 
he Subject To Review in This Proceeding. 

+ 

Appellee reiterates that there has been no determination 
made by the appellee concerning the method of control and 
supervision to be exercised over the appellant. The ques- 
. tion, therefore, of whether the Attorney General’s discretion 

can be reviewed and under what circumstances is, it is re¬ 
spectfully submitted, not before the Court at this time. 
But, assuming, arguendo, that appellee had, after execu¬ 
tion of the warrant, made a determination to detain the ap¬ 
pellant, the appellee submits that Section 242(c) limits the 
review by a Court of that determination to a proceeding 
, in habeas corpus and only upon a conclusive showing that 
the Attorney General is not proceeding with reasonable 
dispatch to effect the alien’s departure. 
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Section 242(a) and Section 242(c) replace Section 23(a) 
of the Internal Security Act of 1950, 64 Stat. 1010. The 
pertinent parts of that statute read: 

“* * • Pending final determination of the deport¬ 
ability of any alien taken into custody under warrant 
of the Attorney General, such alien may, in the discre¬ 
tion of the Attorney General (1) be continued in cus¬ 
tody; or (2) be released under bond in the amount of 
not less than $500, with security approved by the At¬ 
torney General; or (3) be released on conditional pa¬ 
role. * • • When such an order of deportation has 
been made against any alien, the Attorney General shall 
have a period of six months from the date of such order 
within which to effect the alien’s departure from the 
United States, during which period, at the Attorney 
General’s discretion, the alien may be detained, re¬ 
leased on conditional parole, or upon bond in an amount 
and specifying such conditions for surrender of the 
alien to the Immigration and Naturalization Service as 
may be determined by the Attorney General.” 

In the case of Carlson v. Landon, 342 U. S. 524 (1952), 
which involved the above statute, the government did not 
urge that the Attorney General’s discretion could not be re¬ 
viewed, but argued that it was subject to be overturned 
only on a showing of clear abuse. Of this, the Court said: 
“We proceed on the basis suggested by the Government.” 
p. 540. The Court held that there had not been shown 
an abuse of discretion by the Attorney General in revok¬ 
ing bond during the deportation proceeding and ordering 
the aliens detained. 

Following that decision, Congress passed the Act that 
is now being considered. Section 242(c) contains the fol¬ 
lowing additional language not present in Section 23(a) of 
the old Act: 

“* • * Any Court of competent jurisdiction shall 
have authority to review or revise any determination 
of the Attorney General concerning detention, release 
on bond, or other release during such six-month period 
upon a conclusive showing in habeas corpus proceed¬ 
ings that the Attorney General is not proceeding with 
such reasonable dispatch as may be warranted by the 


particular facts and circumstances in the case of any 
alien to effect such alien 7 s departure from the United 
States within such six month period . (Emphasis added) 

It is upon the basis of this additional language that the 
appellee submits that his discretion in ordering the alien 
detained cannot be reviewed except in habeas corpus pro¬ 
ceedings upon a conclusive showing that he is not proceed¬ 
ing with reasonable dispatch to effect the alien’s depar¬ 
ture. Congress has now removed from the Court the power 
to review the Attorney General’s discretion in ordering an 
alien detained following an order of deportation except as 
set forth in Section 242(c), above. 

As was said in the Carlson case, supra: 

‘‘ The power to expel aliens, being essentially a power 
of the political branches of government, the legislative 
and executive, may be exercised entirely through execu¬ 
tive officers, ‘with such opportunity for judicial review 
of their action as Congress may see fit to authorize or 
permit’. This power is, of course, subject to judicial 
intervention under the ‘ paramount law of the Constitu¬ 
tion.’ 27 ” [footnote citing cases] p. 537. 

As that Court held that neither the fifth nor the eighth 
amendment to the Constitution were violated by the deten¬ 
tion without bond and that there was not an unconstitu¬ 
tional delegation of legislative powers, the restriction of 
Section 242(c) on the reviewability of the Attorney Gen¬ 
eral’s discretion in ordering an alien detained following 
an order of deportation appears to be perfectly legal, and 
it is so submitted. 

The appellant would have the Court believe that it is the 
appellee’s position that there would be no way to review 
the detention of appellant in view of the appellee’s position 
on review of the Attorney General’s discretion in ordering 
the alien detained. As appellee has always maintained, 
habeas corpus is available to test the legality of the order 
of deportation. This has never been denied by the appellee. 
If the order of deportation is illegal, the alien could not, 
of course, be detained. But if an alien concedes the legality 
of the order of deportation and he has been ordered de- 
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tained following snch order, the discretion of the Attorney 
General cannot be reviewed except as provided in Sec¬ 
tion 242(c). An alien does have a remedy to contest the 
order of deportation, the appellant’s claims notwithstand¬ 
ing. 

It is, however, respectfully urged that the question of 
review of the Attorney General’s discretion is not before 
the Court as there has been no determination made. 

II 

The District Court Properly Declined To Grant Injunctive 

Relief 

A. A Court Will Not Grant Injimctive Relief In Doubtful 
Cases. 

The law is well settled that a Court will not issue a prelim¬ 
inary injunction unless a movant establishes with reasonable 
certainty that he will be successful in the ultimate action. 
Hall Signal Company v. General Ry. Signal Company, 153 
Fed. 907 (C. A. 2, 1907); St. Louis Street Machine Com¬ 
pany v. Sanitary Street Flushing Machine Company, 161 
Fed. 753 (C. A. 9, 1909); Atlantic and Gulf West Coast v. 
United States, 90 F. Supp. 554 (S.D. N.Y. 1950); Vergqs 
v. Shaughnessy, 97 F. Supp. 340 (D.C. N.Y., 1951); Zicack 
v. Kraus Bros. <& Co., 97 F. Supp. 719 (S.D. N.Y., 1951); 
United States v. Libby, McNeill and Libby, 98 F. Supp. 601 
(Dist. Alaska, 1951); Shanks Village Committee Against 
Rent Increases v. Carey, 103 F. Supp. 566 (D.C. N.Y., 
1952). In Hall Signal Company v. General Railroad Signal 
Co-mpany, supra, the Court stated this requirement as fol¬ 
lows : 

“It is a cardinal principle of equity jurisprudence 
that a preliminary injunction shall not issue in a doubt¬ 
ful case. Unless the Court be convinced with reason¬ 
able certainty that the complainant must succeed at 
final hearing the writ should be denied.” 

In Vergas v. Shaughnessy, supra, plaintiff applied for a 
temporary injunction pending trial of the issues to enjoin 
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the District Director of Immigration and Naturalization at 
the Port of New York from arresting him or otherwise tak¬ 
ing action under the warrant of deportation or any war¬ 
rant issued thereunder. The Court denied injunctive relief, 
holding: 

“A stay is not to be granted as a matter of course or 
as a mere incident to an action for declaratory judg¬ 
ment. It is a cardinal principle of equity jurisprudence 
that a preliminary injunction shall not be issued in a 
doubtful case, [citing cases]. The discretionary 
power of the Court may be exercised in support of the 
drastic remedy of an injunction pendente lite only when 
it appears with reasonable certainty that plaintiff is en¬ 
titled to the ultimate relief for which the action is 
brought. This requires an analysis of plaintiff’s con¬ 
tention.” p. 338, 

and concluding: 

“Under all these circumstances, it would be an im¬ 
provident exercise of discretion to grant a preliminary 
injunction.” p. 341. 

It was therefore encumbent upon appellant to establish 
with reasonable certainty that he would succeed in the ul¬ 
timate action. 

B. Appellant Has Failed To Establish That He Would 
Succeed. 

It being necessary to establish with reasonable certainty 
that one would be successful in the ultimate action, the 
court below correctly denied injunctive relief. Although 
this Court has held that appellant may proceed by the 
method of declaratory judgment action to have his rights 
declared in this type of case, 2 it does not follow that in¬ 
junctive relief is available unless appellant with reason- 

2 Kristensen v. McGrath, 86 U.S. App. D.C. 48, afj’d 340 U.S. 162 
(1950). The appellee does not concede that a declaratory judg¬ 
ment action, or review under § 10 of the Administrative Procedure 
Act, is proper to test the validity of an order of deportation, but, in 
view of the holding in this jurisdiction, appellee notes its position 
without arguing it. 
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able certainty found that the order of deportation entered 
herein is illegal. 

Upon examination of the unverified complaint and the 
affidavit of his counsel filed in the District Court and of his 
brief in this Court, it becomes immediately evident that 
appellant has failed to allege facts which, if true, would 
entitle him to succeed in the declaratory judgment action. 
The various allegations of the complaint which appellant, 
in his brief, relies upon as grounds for ultimate success 
will be discussed below. 

(1.) Paragraph 14 reads as follows: 

“That the aforesaid presiding officer was improperly 
influenced by the views of his superiors, including the 
District Director at Philadelphia, recommending de¬ 
portation.” (J. A. 42) 

The allegation that the District Director at Philadelphia 
improperly influenced the presiding officer’s decision would 
appear to relate to the allegation of paragraph 10 of his 
complaint, which is as follows: 

“That the District Director at Philadelphia reviewed 
the aforesaid deportation order and although not au¬ 
thorized to do so, he filed a memorandum recommend¬ 
ing deportation.” (J. A. 42) 

That the allegations of paragraph 14, if true, would not 
serve as a basis for invalidating the order of deportation 
is clear from the opinion in Bridges v. Wixon, 326 U. S. 
135 (1945), wherein the Court said: 

“. . . The original deciding body is not the inspec¬ 
tor who hears the case. He merely submits a memo¬ 
randum setting forth the evidence adduced at the hear¬ 
ing, his proposed findings of fact and conclusions of 
law, and a proposed order. ... It is the action of the 
deciding body, not the recommendation of the inspec¬ 
tor, which determines whether the alien will be de¬ 
ported. . . . The person to whom the power to deport 
has been entrusted is the Attorney General or such 
agency as he designates. 8 U. S. C. § 155. He is an 
original trier of fact on the whole record. It is his de- 
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cision to deport an alien that Congress has made ‘final’. 
...” p. 152-153. 

(2) Paragraph 20 reads as follows: 

“That in reaching the conclusion to deport plain¬ 
tiff, defendant acting through his agents considered 
matters outside the record of hearing which was avail¬ 
able to plaintiff and his counsel.” 3 (J. A. 42) (Em¬ 
phasis added) 

This is certainly a nebulous allegation, for there is no al¬ 
legation as to what matters outside the record were con¬ 
sidered. Nor is there any allegation as to effect given such 
matters, if any there were, by the defendant or his agents. 
Indeed, the matters may have been completely innocuous, 
such as, administrative regulations, statutes, and court de¬ 
cisions. It is submitted that even though paragraph 20 
is taken to be true, it does not allege any facts whatsoever 
to establish that appellant was entitled to the relief sought. 

(3) Paragraphs 21 through 25 are set forth below: 

“21. Upon information and belief, that defendant 
maintains a separate confidential file concerning plain¬ 
tiff which is not available to plaintiff or his counsel. 

“22. Upon information and belief, that the defendant 
received many letters, telegrams and other communica¬ 
tions urging plaintiff’s deportation. 

“23. Upon information and belief, that defendant’s 
attention was directed to newspaper columns urging 
plaintiff’s deportation. 

“24. Upon information and belief, that defendant 
is in possession of confidential information relative to 
plaintiff which was not made available to plaintiff and 
his counsel. 

“25. Upon information and belief, that the deporta¬ 
tion order herein was entered and plaintiff’s case was 
considered by defendant and his subordinates in the 
light of unfavorable newspaper publicity and confiden¬ 
tial information not disclosed to plaintiff.” (J. A. 42- 
43) 


3 This is ambiguous at best; perhaps he means “not available to 
plaintiff.” 
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Each of these paragraphs is based “upon information 
and belief”. For this reason alone they should be com¬ 
pletely disregarded. It is well settled that an affidavit based 
on information and belief and unsupported by proof will 
not afford a basis for the granting of a preliminary injunc¬ 
tion. Bowles v. Montgomery Ward and Company, 143 F. 
2d 3S (C. C. A. 7, 1944); Behre v. Anchor Insurance Co. of 
New York, 297 Fed. 986 (C. C. A. 2, 1924); and National 
Circle, etc. v. National Order, etc., 232 Fed. 907 (N.D. N.Y., 
1916). A fortiori, allegations upon information and belief 
in an unsworn complaint cannot be of assistance to ap¬ 
pellant. 

Assuming, however, that these allegations are true, it is 
respectfully submitted that there is nothing contained 
therein that would invalidate the order of deportation. 
These allegations may be discussed together as their ac¬ 
cumulated effect is simply to state that appellee considered 
this case in the light of unfavorable newspaper publicity 
and confidential information. The appellee is the Attorney 
General of the United States. While such allegations might 
have effect upon a jury verdict, there can be no such effect 
attributed to the action taken by the Attorney General. The 
sole question to be decided by the appellee was whether 
the crime of which appellant was convicted involved moral 
turpitude, which is a question of law. This is not the situa¬ 
tion presented in Alexiou v. McGrath, 101 F. Supp. 421 
(D. C. D. C., 1952). It is submitted that these allegations 
do not state grounds which constitute a denial of due proc¬ 
ess, and, thus do not serve as a basis for invalidation of 
the order of deportation. 

(4) Paragraph 33 reads as follows: 

“That the plaintiff has not been convicted of a crime 
involving moral turpitude.” (J. A. 43) 

The crime of which appellant was convicted was the filing 
of false affidavits and conspiracy to file false affidavits to 
evade the draft (Section 11 of the Selective Service and 
Training Act of 1940, 50 U. S. C. App. 311). That this 
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crime involves moral turpitude is beyond question. It needs 
no argument. The case of Jordan, District Director of Im¬ 
migration and Naturalization v. DeGeorge, 341 U. S. 223 
(1951), involved an alien who had been ordered deported 
on the basis of his conviction of the crime of conspiracy to 
defraud the United States of taxes on distilled spirits. He 
claimed that such crime did not involve moral turpitude. 
The Supreme Court disposed of this argument, holding: 

“Fraud is the touchstone by which this case should 
be judged. The phrase ‘crime involving moral turpi¬ 
tude ’ has without exception been construed to embrace 
fraudulent conduct.” P. 232. 

And that would seem to dispose of the proposition urged 
here. 

Appellant attempts to suggest that because he was a 
neutral alien and did not have to serve, his acts of filing 
false affidavits to evade the draft are not so depraved as 
they might otherwise be. Appellant fails to inform the 
Court that, by claiming exemption as a neutral alien, he 
would automatically be barred forever from becom¬ 
ing a United States citizen, pursuant to Section 303(a) of 
50 U. S. C. App. Appellant also fails to inform the Court 
that, having failed to gain exemption from the draft by 
reason of his false affidavits, he then filed a claim as a 
citizen of a neutral country and received exemption from 
the draft. United States v. Rubinstein, supra. He is now 
forever barred from becoming a United States citizen. Hav¬ 
ing claimed Portuguese citizenship to relieve himself from 
the draft, he is now claiming that he is stateless. (J. A. 41). 

It is submitted that this allegation does not set forth a 
ground which will enable the appellant to succeed in the 
declaratory judgment action. 

(5) Paragraph 30 reads as follows: 

“That the order 4 of deportation herein does not 

4 Appellee assumes that appellant intends “warrant”, as that is 
what he discusses in his brief. The warrant of deportation is issued 
following an order of deportation and serves as authority to take 
an alien into custody for ultimate deportation. 8 C.F.R. 243.1(a) 
and 8 C.F.R. 243.3(a). 





specify the place to which the plaintiff is to be de¬ 
ported/ ’ (J.A. 43) 

(6) Paragraph 32 reads as follows: 

“That the defendant has not accorded plaintiff a 
hearing as to the place to which he is to be deported 
nor does he intend to grant him such hearing, although 
requested to so do.” 

These allegations will be discussed together. The appel¬ 
lee has conceded that the warrant of deportation does not 
specify the place to w r hich the appellant will be deported. 
That, however, does not render the warrant void. The cases 
cited by appellant do not so hold. They hold only that the 
warrant is defective, subject to correction by insertion of a 
place. In Ex Parte Calloic, 240 Fed. 212 (D.C., D. Colo., 
1916), Ex Parte Yabucanin, 199 Fed. 367 (D.C., D. Mont., 
1912), and XJ. S. ex rel. Wiczynski v. Shaughnessy, 185 F. 2d 
347 (C.C.A. 2, 1950), the Courts refused to release the 
aliens, and gave the Government an opportunity to specify 
a place. In the Wiczynski case, supra , Judge L. Hand, in 
reversing that part of an order of the District Court w r hich 
released the alien unconditionally, stated: 

“ . . . Whether that part may in the end turn 
out to be a proper destination we cannot say; but in any 
event the warrant is wrong as it stands, because 
Wiczynski [petitioner] has never been given the op¬ 
tion to select the place to which he is to be sent, nor 
has the Attorney General chosen it from among these 
which become open to him, if Wiczynski does not select 
one. For this reason, the order [of the District Court 
discharging alien from custody] was also wrong in 
releasing him unconditionally, because he is clearly 
deportable, unless no lawful destination can be found. 
The order must therefore be reversed, and the case 
must be remanded to the Attorney General for disposi¬ 
tion in accordance with stands . P. 349. (Emphasis 
supplied). 

A brief summarization of the history of the various pro¬ 
visions regarding the place of deportation may be helpful 
to show that this warrant is perfectly valid, as was that in 
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the Wiczynski case, supra. Sections 20, 21 and 35 of the 
Act of February 20,1907, 34 Stat. 904, 905 and 908, author¬ 
ized deportation only to the country whence the alien 
came or the foreign port from which he embarked for the 
United States. Section 20 of the Immigration Act of 1917, 
39 Stat. 890, 8 U.S.C. 156, expanded the possibility some¬ 
what, but even under this expansion there remained many 
thousands of deportable aliens whose expulsion could not 
be effected because the countries to which the statute per¬ 
mitted their deportation refused to accept them. 

Congress sought to remedy this situation with the In¬ 
ternal Security Act of 1950, which is the Act under which 
the hearings of appellant were held. Section 23 of that 
Act, (64 Stat. 1010, 8 U.S.C. 156, as amended) amended Sec¬ 
tion 20 of the 1917 Act by enlarging the places to which a 
deportable alien could be deported. For the first time, the 
statute gave the alien involved a right to name the country 
of his choice, and for the first time, deportation was au¬ 
thorized ultimately to any country willing to accept the 
alien. The Attorney General was given a period of six 
months from the date of the order of deportation within 
which to arrange for the alien’s deportation to the country 
of his choice, or, failing that, to some country willing to 
accept him. These substantive changes in the statute 
required corresponding changes in the administrative 
procedure, to conform to the new statutory scheme. As 
that law gave the alien the right to specify the country of 
deportation, if found deportable, and required that he be 
sent to that country if it would accept him, provision was 
made in the regulations for the hearing officer to notify the 
alien of that right and to request him to specify his choice 
for the record. 8 C.F.R., 1951 Supp. 151.2(c). There is no 
allegation in the complaint that this was not done, nor has 
there been any claim whatsoever that appellant has desig¬ 
nated a country. 

The regulations, however, specifically forbade the hear¬ 
ing officer to designate the country to which the alien be 
deported. 8 C.F.R., 1951 Supp., 151.5(a). Instead, Section 
152.3(a) gave that authority exclusively to the District 
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Director, the Assistant Commissioner of the Enforcement 
Division, or the Commissioner. Thus, the designation of 
the country was taken out of the adjudicative phase of a 
deportation case and made purely an enforcement function, 
to be called into play only after the alien’s deportability 
had been finally adjudicated. This separation of functions 
was based on sound administration. 

Although an alien’s deportability has been finally ad¬ 
judicated, his actual deportation cannot be effected unless 
some other country is willing to receive him. The burden is 
usually on the immigration authorities to attempt to obtain 
the consent of the receiving country, and frequently time- 
consuming negotiations are required. In view of the time, 
effort and expense involved in attempting to obtain a pass¬ 
port for deportation purposes, good administration re¬ 
quires that these efforts be not undertaken until it has first 
been finally determined that the alien is indeed deportable. 
If the alien has specified a country, then the enforcement 
officials must enter into negotiations with that country to 
see if it will accept him; if it refuses, then they must cast 
about for some other country. Thus, considerable time 
may elapse between the time the order of deportation is 
entered and the time the country of deportation can be 
specified. Consequently, in the nature of things, the war¬ 
rant of deportation cannot and should not recite the place 
to which the alien shall be deported. This is a matter for 
determination within the six-month period granted the 
Attorney General to effect his departure. 

As Section 243 of the present Act (8 U.S.C.A. § 1253) is 
substantially the same as Section 23 of the Internal Secu¬ 
rity Act of 1950, the foregoing reasons for the validity of a 
warrant of deportation issued under that statute which con¬ 
tains no place of deportation are equally applicable to the 
warrant of deportation now sought to be executed. 

Appellant states in his brief that he believes the only 
country to which he might be deported is Russia, 3 and that 
he will be physically persecuted if returned there. (App. 

5 Appellant now claims he is not a citizen of Portugal, the country 
of his refuge from the draft during the war. 


Br. P. 35). There has been no suggestion at any time 
that he would be sent to Russia. He claims he is entitled 
to a hearing upon that issue. Under Section 243(h) of the 
present Act (8 U.S.C. 1253(h)), the Attorney General is 
authorized to withhold deportation of any alien to any 
country in which in his opinion the alien would be subject 
to physical persecution. As no country has yet been deter¬ 
mined as the place to which the alien shall be deported, 
there has been no hearing as to whether he will suffer 
persecution. When a country is designated, appellant may 
raise the claim of persecution and the matter will be deter¬ 
mined. 

It is respectfully submitted that the allegations of para¬ 
graphs 30 and 32 do not set forth grounds which would in¬ 
validate the order of deportation. 

(7) Paragraph 11 reads as follows: 

“11. That thereafter without any request on the 
part of plaintiff, and contrary to his desires, the Com¬ 
missioner of Immigration directed a hearing de novo .” 
(J. A. 42). 

Appellant appears to have not urged this ground in his 
brief. The original deportation hearing concerning ap¬ 
pellant was held November 5, 1948. Following the deci¬ 
sion of the Supreme Court in Wong Yang Sung v. McGrath, 
339 U. S. 33 (1950), which was decided February 20, 1950, 
holding that the Administrative Procedure Act applied to 
hearings in deportation cases, appellant’s case was re¬ 
manded for procedure in accordance with that decision. 
This allegation will not serve to assist appellant in his ulti¬ 
mate action. 

(8) Paragraph 13 reads as follows: 

“13. That the rehearing was conducted by a presid¬ 
ing officer who was subject to the control and super¬ 
vision of officials in the Immigration Service and in the 
Department of Justice who engaged in prosecuting and 
investigatory functions.” (J. A. 42). 

Following the Sung case, supra, Congress promptly en¬ 
acted legislation to exempt deportation hearings from the 





2 6 


requirements of the Administrative Procedure Act. On 
September 27, 1950, Congress passed a bill to exempt the 
deportation hearings, which became P. L. 843, 81st Cong., 
64 Stat. 1048. 

The validity of this legislative exemption has been sus¬ 
tained by every court which has considered the question. 
U. S. ex rel. Catcdano v. Shaughnessy, 197 F. 2d 65 (C. A. 2, 
1952); Barber v. Yanish, 196 F. 2d 53 (C. A. 9, 1952), cert, 
denied 344 U. S. 817; Belizare v. Zimmerman, (C. A. 3, de¬ 
cided December 8, 1952, not yet reported); McGrath v. 
Potash, 199 F. 2d 166 (C. A. D. C., 1952); U. S. ex rel. Di 
Dente v. Aidt, 101 F. Supp. 496 (D.C. N.D. Ohio, 1951); 
Vergas v. Shaughnessy, supra; and the following unre¬ 
ported decisions: U. S. ex rel. Hamouda v. Smith, (D. Dist. 
Ct. Colo. 1952); U. S. ex rel. Ruffino v. United States De¬ 
partment of Justice, Immigration and Naturalization Serv¬ 
ice, (S.D. N.Y., 1951); Chawdhury v. District Director 
(E.D. Mich., 1951); U. S. ex rel. Speramza v. Shaughnessy, 
(S.D. N.Y., 1952). In United States v. Specter, 343 U. S. 
169 (1952), Justice Jackson in a dissenting opinion stated 
with respect to deportation hearings held since the enact¬ 
ment of this legislation: 

“All that is required by statute is a hearing before 
as administrative officer and that may be before one 
who acts both as the alien’s judge and prosecutor.” 
P. 178. 

Justice Jackson added in a footnote: 

“Wong Yang Sung v. McGrath, 339 U. S. 33, hold¬ 
ing that the Administrative Procedure Act . . ., re¬ 
quired separation of judging and prosecuting func¬ 
tions, was subsequently set aside by Congress which 
specifically exempted deportation proceedings from 
Sections 1004,1006 and 1007 of the Act ...” 

It is respectfully submitted that the allegation of para¬ 
graph 13 does not provide a ground for invalidation of the 
order of deportation. 



C. The Lower Court Did Not Abuse Its Discretion 


Decided cases, too numerous to cite, hold that the trial. 
court’s exercise of its discretionary powers concerning pre¬ 
liminary injunctions will not be reviewed except for clear 
abuse of discretion. One only is cited as it is perfectly 
clear on the point. • Love, et al. v. Atchison, T. <& S. F. Ry. 
Co ., 185 Fed. 321 (C. C. A. 8, 1911), cert, denied 220 U. S. 
618. The Court held: 

“An appeal from an order granting or refusing an 
interlocutory injunction does not invoke the judicial 
discretion of the appellate court. The question is not 
whether or not that court in the exercise of its discre¬ 
tion would make or would have made the order. It 
was to the discretion of the trial court, not to that of 
the appellate court, that the law entrusted the granting 
or refusing of these injunctions, and the only ques¬ 
tion here is: Does the proof clearly establish an abuse 
of that discretion?” P. 331. (Emphasis supplied) 

CONCLUSION 

It is respectfully submitted that appellant is not entitled 
to injunctive relief for the reasons above urged. 

Respectfully submitted, 

(S.) Charles M. Ire lax, 

United States Attorney. 

William R. Glendon, 
Assistant United States Attorney. 

Robert M. Scott, 

Assistant United States Attorney. 

Frank H. Strickler, 
Assistant United States Attorney. 

Attorneys for Appellee. 
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APPELLANTS REPLY BRIEF 

Appellee’s brief, for the first time in this case, advances 
contentions requiring reply: 

1. Appellee Has Already Determined to Detain Appel¬ 
lant. —Appellee, for the first time at the outset of the argu¬ 
ment in its brief disingenuously suggests that “he has not at 
this point in the administrative proceeding determined 
whether the alien shall be detained, released on bond, or 
released otherwise.” This suggestion constitutes a com¬ 
plete departure from, and a contradiction of, the conten¬ 
tion appellee has heretofore made both in this Court and 
the court below that habeas corpus was the proper remedy 
to determine the legality of the alien’s detention which the 
Attorney General had ordered. The appellee did not claim, 
as he now suggests for the first time, that appellant is antici¬ 
pating an adverse exercise of discretion which has not yet 





been made. An examination of the record shows (a) that 
the appellee has determined upon appellant’s detention, and 
(b) appellee, until now, has never denied this fact. 

(a) The complaint alleges that “defendant is threaten¬ 
ing to take plaintiff into custody for the purpose of deport¬ 
ing him and unless restrained will do so, causing plaintiff 
irreparable injury. ” (J. A. 43). The affidavit in support of 
the motion for injunctive relief states that appellee “is 
threatening to take him into custody for the purpose of 
deporting him.” (J. A. 45). The affidavit further alleges 
that unless defendant is enjoined “plaintiff will be taken 
into custody and deprived of his liberty until such time as 
the proceeding has been determined.” (J. A. 46). 

Appellee publicly announced his decision to detain 
appellant in the Department of Justice Press Release of 
December 29, 1952 which stated in part: 

“Attorney General James P. McGranery today or¬ 
dered Serge M. Rubinstein, Russian-born financier 
residing in New York City, taken into custody for 
deportation.” 

• • # • • 

“Rubinstein will be given until 10 A. M. tomorrow to 
surrender in the New York office of the Immigration 
and Naturalization Service. He will be sent to Ellis 
Island pending arrangements for his deportation from 
the country.” 

(b) Appellee, neither by answer, affidavit, argument or 
otherwise, until the brief on this appeal, contended that 
appellee had not determined to detain appellant for deporta¬ 
tion. On this record on this appeal, appellant’s allegations 
of the facts must be accepted. Appellee had every oppor- 
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tunity to deny these allegations and to allege by answer or 
affidavit that appellee had not determined to detain appel¬ 
lant for deportation. Even in its former briefs and oral 
arguments in the District Court and in this Court, appellee 
made no such contention and could not make it in view of the 
facts. Appellee has been repeatedly invited to state his 
reasons for desiring to detain appellant in view of his con¬ 
cessions that appellant is not a security risk and that no 
place of deportation has been determined. Appellee in 
refusing to give any reasons has always maintained in his 
arguments his absolute right to detain subject only to review 
on habeas corpus on a conclusive showing of lack of “rea¬ 
sonable dispatch” to effect departure. These contentions 
have been based entirely on the position that appellee has 
determined to detain appellant. 

If appellee now wishes to change his position and reverse 
his predecessor’s original decision and again determine 
whether administrative bail should be continued, he is at 
liberty to do so. This action does not prevent such adminis¬ 
trative reconsideration. It is not necessary for appellant 
to be in custody to enable appellee to make that decision. 
It is another indication of appellee’s uniquely arbitrary 
action in this case that it is now being suggested for the first 
time in a brief that no decision to detain has been made 
and that no threat of detention is present. On this record 
on this appeal, that change of positions involving a change 
in the facts is not available to appellee who must be content 
with the facts and position taken up to the present time. 

2. . Section 242-c of the 1952 Act Does Not Authorize De¬ 
tention. —(a) The appellee argues that the phrase “dur¬ 
ing which period” in Section 242-c refers not to the “period 
of six months” to effect deportation after judicial review 
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but rather to the period of judicial review. The only 
“period” mentioned in the section is the six months period. 
A normal reading of the English language in the sentence 
requires the construction that “which period” and “such 
period” refers back to the six months period and not to the 
time during which judicial review is had and which is not 
characterized in the sentence as a “period” of time. More¬ 
over, the appellee’s construction would require the further 
construction that Congress intended judicial review of the 
question whether the Attorney General was proceeding 
promptly with deportation during judicial review. Surely 
Congress did not intend to grant to the courts responsibility 
to review the Attorney General’s “dispatch” in deport¬ 
ing an alien during litigation when aliens are not deported. 
The appellee apparently seeks to avoid this necessary con¬ 
struction by arguing that the phrase “during which period” 
refers to the time of judicial review but that the phrase 
“during such period” refers to the six months period. It 
is submitted that the statute must be construed as it is 
written and not as the appellee in effect would rewrite it by 
the arbitrary construction that the phrase “during which 
period” does not refer to the “period of six months”. 

(b) Appellant does not contend, as appellee suggests, 
that aliens are not subject to any supervision during judicial 
review or that aliens in detention during the administrative 
proceeding would have to be released during the period of 
judicial review. If detention is the supervision which the 
Attorney General has directed during the administrative 
proceeding, there is nothing in the statute which requires 
change of that supervision upon the institution of judicial 
review. Appellant’s limited contention is that if the super¬ 
vision determined by the Attorney General is released on 
bond during the entire period of the administrative pro¬ 
ceeding, as in this case, the commencement of judicial review 


5 


requires that the status quo be preserved by maintaining 
the type of supervision which the Attorney General has 
already ordered. 

(c) Appellant’s construction of the statute does not limit, 
as appellee suggests, the Attorney General’s opportunity to 
exercise discretion. The appellant does not deny the right 
of the Attorney General upon issuance of a final order of 
deportation to examine the alien in connection with his 
determination concerning further supervision of the alien. 
On the contrary, appellant understands that that is the 
usual practice and appellee should not have departed from 
it in this case. In this case, however, appellee upon issuance 
of the order of deportation made a public announcement 
that he had already determined that the alien should be 
detained for deportation, even though concededly he is not 
a security risk and no place to which he may be deported 
has been determined. It was this unusual action by the ap¬ 
pellee which provided the basis for the allegations in the 
complaint and the affidavit in support of injunctive relief 
that appellee had determined to hold appellant for deporta¬ 
tion to some undetermined place. It is the failure of the ap¬ 
pellee to follow usual practice which has required the ap¬ 
plication for injunctive relief. Indeed, if the usual practice 
had been followed, and appellant had been required to re¬ 
port at Ellis Island for an interview prior to the announced 
decision to revoke his bail and detain him for deportation, 
he might have been in the custody of appellee and relegated 
to habeas corpus as a remedy. Appellee’s own action in 
this case has provided the basis for equitable relief.- 

(d) Appellee concedes, arguendo, that he has determined 
to detain appellant for deportation as a premise to the argu¬ 
ment that his discretion in ordering detention cannot be 
reviewed except in habeas corpus upon a conclusive show¬ 
ing that he is not proceeding with reasonable dispatch to 
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effect the alien’s departure. Appellee thus in effect sug¬ 
gests that appellant should be relegated to a remedy in 
which the only question concerning detention pending judi¬ 
cial review which the court could examine would be the il¬ 
lusory and fictitious question whether the appellee was pro¬ 
ceeding promptly to deport appellant during judicial review. 
Appellee in effect thus argues that the question of legality 
of detention during judicial review could not be reviewed 
at all by the courts, because appellant certainly would not 
contend that he should be deported with reasonable dis¬ 
patch while he was seeking judicial review of the deporta¬ 
tion order. The appellant does contend that appellee’s 
position is that Section 242-c in effect prohibits judicial 
review of the arbitrary character of detention pending judi¬ 
cial review of the legality of the order of deportation. The 
appellee’s argument is that the legality of detention can be 
determined only in connection with the determination of the 
legality of the order of deportation. It is submitted that 
the independent question of the legality of detention pend¬ 
ing judicial review and pending a determination of the 
legality of the deportation order must be determined by 
the courts as a matter of due process of law under the Fifth 
Amendment. Carlson v. Landon, 342 U. S. 524. 

It is submitted that appellee’s contention that Section 
242-c limits judicial review of the legality of detention pend¬ 
ing judicial review of the deportation order in effect con¬ 
cedes the inadequacy of the legal remedy of habeas corpus 
and supplies the basis for injunctive relief. Appellant also 
contends however that appellee’s construction of 242-c is * 
erroneous and is determined to be erroneous in V. S. ex rel. 
Yaris v. Esperdy (C. A. 2, No. 22592, February 11, 1953). 
The court affirmed the denial of a writ in that case because 
the alien refused to admit or deny the allegations in the 
government’s return to the writ that after training in the 
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Lenin School in Moscow, the alien returned to the United 
States to continue his activities on behalf of the objectives 
of the Communist Party. The court held that the govern¬ 
ment thus made a sufficient showing to warrant the alien’s 
detention. The court however rejected the government’s 
contention that Section 242-a (containing the same language 
as Section 242-c) limited judicial review of the legality of 
detention in the following language: 

“In the absence of clear language to the contrary, 
we cannot construe the statute to give the Attorney 
General unbridled license to exercise his discretion as 
to detention in whatever arbitrary or capricious way 
he might see fit, provided only that he act with reason¬ 
able dispatch to obtain a decision as to the alien’s de¬ 
portability. On the contrary, we think his discretion 
as to keeping an alien in custody is judicially review- 
able to the same extent it was before. Section 242 pro¬ 
vides but an added statutory recognition of a basis 
for judicial review, not a limitation upon the power as 
it had existed.” 

In Developments in the Law, Immigration and National¬ 
ity, Harvard Law Review, March, 1953, 66 H. L. R. 643, 700, 
it is stated concerning these statutory limitations on judi¬ 
cial review: 

“Moreover it may be interpreted as denying a court 
the power to release on other grounds, such as initial 
arbitrariness in ordering confinement. So construed 
this provision might be held a denial of due process. ” 

3. Injunctive Relief Is Warranted .—Appellee agrees that 
injunctive relief should be denied because appellant has 
failed to prove he will obtain at the trial a final judgment 
that the deportation order is valid. Appellant submits (A) 
that he is entitled to an interlocutory injunction quite apart 
from the ultimate decision and (B) a prima facie case, 




absent any answer or opposing affidavits by appellee, is 
made out for an interlocutory injunction. 

(A) Apart from the merits a preliminary injunction is 
required, (a) Appellee fails to answer appellant’s conten¬ 
tion that the conceded absence of any security considera¬ 
tion requires administrative bail during judicial review as 
a matter of due process of law as expounded in the Carlson 
decision, supra. It is no answer to say, as appellee does, 
that Section 242-c makes the Carlson decision inapplicable 
because appellant submits (i) the Yaris case, supra, decides 
that 242-c does not limit judicial review and (ii) Section 
242-c as construed by appellee would violate both the due 
process clause of the Fifth Amendment and the prohibition 
against suspension of habeas corpus. Such a construction 
is to be avoided if possible. Eisentrager v. Forrestal, 174 
F. (2d) 961, 966 (C. A. D. C. reversed on another ground, 
339 U. S. 763); Sinclair v. Hiatt, 86 F. Supp. 828 (N. D. 
Ga.); St. Clair v. Hiatt, 83 F. Supp. 585 (N. D. Ga.). 

Under the Carlson doctrine, the absence of any security 
risk requires that appellant be kept at liberty by injunction 
pending judicial review. 

(b) Appellee argues that the decisions in habeas corpus 
holding warrants of deportation incomplete for failure to 
state a place of deportation have not released the aliens un¬ 
conditionally but have given the Government an opportunity 
to include a place of deportation. It is true that such de¬ 
cisions have not disturbed the status quo of detention pend¬ 
ing an opportunity to name a place of deportation where it 
appears the Government might be able to do so. Here too 
the continuation of the status quo of release on bail by 
injunctive relief pending determination of a place to deport 
is appropriate providing the appellee can determine a law¬ 
ful place of deportation. Apparently he has been unable 
to so determine since this question was raised in this action 
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in the complaint on December 30,1952. Moreover,' this is a 
case of a stateless former Russian in which appellee obvi¬ 
ously is unable to determine a lawful place of deportation. 
In these circumstances the cases sought to be distinguished 
by appellee teach us that the alien should at least be at large 
on bail if not released unconditionally. 

\ 

(B) Apart from the independent grounds for interlocu¬ 
tory injunctive relief (lack of authority to arrest and detain 
under Section 242-c or of a security ground or of a place to 
deport, supra) substantial legal defects in the administra¬ 
tive deportation proceeding and order warrant interlocu¬ 
tory injunctive relief. 

(a) Both procedural due process of law and the Adminis¬ 
trative Procedure Act (5 U. S. C. 1007) under which the 
second hearing was conducted, require an impartial hear¬ 
ing examiner, whether he decides or recommends. The ab¬ 
sence of impartiality, as alleged in the complaint and not 
denied, renders the hearing and order of deportation in¬ 
valid wholly apart from the question whether a valid ground 
of deportation exists. The alien in Sung v. McGrath, 339 
U. S. 33, was held entitled to a proper hearing even though 
obviously deportable. There is nothing in Bridges v. Wixon, 
326 U. S. 135, to the contrary. 

(b) The use of newspaper accounts and matters outside 
the hearing record which was made available to appellant’s 
counsel in reaching the decision renders the hearing unfair. 
Alexiou v. McGrath, 101 F. Supp. 421 (D. Col.); cf. Delaney 
v. United States (C. A. 1, decided October 10,1952, 21 Law 
Week 2185). 

The appellee who has refused to admit, deny or other¬ 
wise answer these allegations in pleadings or affidavit is 
hardly in a position to object, for the first time, in a court of 
equity on appeal that these allegations are on informa¬ 
tion and belief. They are matters which, of their very 
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nature, known directly to appellee but only on information 
and belief to appellant, may appropriately be alleged on 
information and belief to appellant, may appropriately be 
alleged on information and belief and considered by the 
court at least until the appellee brings forth the facts which 
are exclusively within his knowledge. The decisions cited 
by appellee, except Bowles v. Montgomery Ward & Co., 
143 F. (2d) 38 (C. A. 4) were governed by former Equity 
Rule 25 requiring a complaint verified by someone having 
knowledge of the facts. Rule 65 of the Federal Rules of 
Civil Procedure, governing preliminary injunctions, con¬ 
tains no such requirement. The Bowles case held that a 
prima facie case for a preliminary injunction was made out. 

(c) The appellee’s argument that the regulations (pres¬ 
ent regulations are 8 C. F. R. 243.1,17 F. R. No. 247, p. 11515 
December 19, 1952) transfer determination of the place of 
deportation from an administrative to an executive func¬ 
tion, in effect concedes the allegation of the complaint that 
appellant has not received and will not receive a hearing 
on the place of deportation (J. A. 43). The question whether 
appellant may thus be deprived of a due process hearing 
on the vital question of the place of deportation is a sub¬ 
stantial question which is pending on a petition for cer¬ 
tiorari (No. 576, 21 Law Week 3218) to review a decision 
of a divided court. U. S. ex rel. Dolenz v. Shaughnessy, 
decided December 5, 1952, 21 Law Week 2282 (C. A. 2). 
Appellant is entitled to interlocutory injunctive relief until 
this substantial question of the fairness of the deportation 
hearing is determined. 

The appellee’s contention that the warrant of deporta¬ 
tion when issued cannot always name the place of deporta¬ 
tion because it may not have been ascertained does not meet 
appellant’s contention that he should not be arrested and 
held for deportation on such a warrant until a place is de- 
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termined. In the first place there is no compelling need to 
issue a warrant until a place is determined. It is the final 
order of deportation which is ordinarily reviewed in the 
courts. There is no need for a warrant based on the final 
order until there is a place to deport. If, however, appellee 
chooses to issue such an incomplete warrant, the alien may 
not complain until appellee attempts to hold him on such 
warrant before a place of deportation is determined as in 
this case. 

(d) On the trial the appellant will set forth fully the avail¬ 
able administrative decisions, as well as the judicial de¬ 
cisions, on the question of moral turpitude. For example, 
the Solicitor of Labor in a memorandum of April 29, 1926, 
stated that treason did not involve moral turpitude. The 
substantial nature of the legal question whether selective 
service violations involve moral turpitude, a case of first 
impression in the courts, is sufficiently disclosed by the 
contrary administrative decisions in this case and the 
confusion in the administrative decisions set forth in ap¬ 
pellants brief. 

(e) Finally, appellee argues that the district court should 
not be reversed in the absence of a clear abuse of discretion. 
But that doctrine applies to a district court’s determina¬ 
tion of disputed issues of fact not present here, and this 
Court does reverse a denial of a preliminary injunction on 
legal grounds where, as here, the balance of equity favors 
the plaintiff. Perry v. Perry , 190 F. (2d) 601 (C. A. D. C.). 

Conclusion 

The appellee on this record cannot now say for the first 
time that he has not exercised his discretion to detain ap¬ 
pellant for deportation to some yet undetermined foreign 
place. This interlocutory appeal must be decided on this 
record and on appellee’s contention that he has such abso- 
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lute power and has exercised it even though appellant is 
concededly not a security risk. If appellee wishes to change 
his position and revoke the prior determination to cancel 
bail and detain appellant, he is free to do so and to decide 
to continue bail and thus make this interlocutory proceed¬ 
ing unnecessary. It is not necessary for him to detain ap¬ 
pellant to do so and even before a place of deportation is 
determined. 

This case is not the ordinary case in which the appellee 
summons an alien for an interview at the end of the adminis¬ 
trative proceeding and determines whether bail should be 
continued on the basis of the security factors then existing. 
In such a case if bail is not continued the alien finds himself 
in custody and must resort to a writ to test legality of deten¬ 
tion. This is a unique case, and therefore requires extra¬ 
ordinary injunctive relief, in which appellee, without sum¬ 
moning appellant to an interview, publicly announced that 
appellant was to be detained for deportation absent any 
security grounds or place of deportation. 

The former appellee chose this unique course which has 
justified the intervention of equity to stay an unconstitu¬ 
tional and illegal exercise of arbitrary power. The present 
appellee involuntarily inherits the hasty action of his pre¬ 
decessor. The political realities, including a press which 
in part through columnists charges that this Court as 
well as the Department of Justice should be investigated for 
leniency (sic) to appellant, suggests that the easier course 
is to allow this Court to decide the legality of the arbitrary 
action originally taken rather than reverse it administra¬ 
tively. The injunctive powers of an independent judiciary 
are preeminently suited to deal with such a question if the 
executive for any reason fails to do so. A preliminary 
injunction will do justice by preserving the status quo in 
this case until the case can be placed at issue and determined 
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on its merits like any other immigration ease now pending 
in the district court in which administrative bail was con¬ 
tinued as a matter of course. 

Respectfully submitted, 

Edward J. Ennis, 

Jack Wasserman, 

Warner Bldg., 
Washington, D. C., 
Attorneys for Appellant. 

Lemuel B. Schofield, 

Of Counsel. 
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